NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nurmber 19656
THRD DIVISION Docket Number MW 19588

Frederick R Blackwell, Referee
(Brotherhood of Maintenance of Wiy Employes

PARTI ES TO DI SPUTE: (
(St. Louis-San Francisco Railway Conpany

STATEMENT OF CLAIM C ai mof the SystemCommittee of the Brotherhood that:

(1) The Carrier violated the Agreement when it failed to allow Spike
Master Qperator R J. Garrett vacation conpensation based on the straight time
and regularly assigned overtime rate of his position (System File A-9218/D
6006) .

(2) Spike Master Operator R J. Garrett be allowed fifteen (15) hours'
pay at his time and one-half rate because of the violation referred to within
Part (1) of this claim

CPI NI ON OF BOARD: Claimant, a regularly assigned operator of a Spike Mster

machi ne, took his vacation during May 4-29, 1970. The record
shows that, exclusive of this vacation period, claimant perforned the follow ng
wertime fromJanuary 2 through June 24, 1970.

15" preshift daily, to start and service Spike Master

1' postshift each Thursday, to change oil in Spike Master
15" postshift daily, to service a generator

1' postshift each Thursday, to change oil in generator

The record also contains a July 1, 1971 letter by claimnt's Foreman validating
t he above schedul e and stating that "The overtine he worked...January 2-June 24,
1970 was authorized by ne."

The claimant's vacation relief performed the work assignments referred
to in the above overtime schedule, but claimed twenty instead of thirty minutes
on eleven of claimant's vacation days.

The claimis that these facts make a showing of regularly assigned
overtinme which nust be included in claimant's vacation conmpensation under the
National Vacation Agreenent. Carrier contends that the overtine was casual and
unassi gned, as shown by the disparity between the overtinme claimed and the over-
tine actually worked by the vacation relief enployee; and, in addition, that the
Foreman |acked authority to authorize regular, recurring overtinme.

Article 7 (a) of the Non-Qperating Enpl oyees Vacati on Agreenent, Decem=
ber 17, 1941, together with the pertinent June 10, 1942 Interpretation, reads as
fol | ows:
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"Article 7 a)

"An enpl oyee having a regular assignment will be paid while
on vacation the daily conpensation paid by the carrier for
such assignnent.

“Interpretation of June 10. 1942

"This contenplates that an enployee having a regular assign-
ment will not be any better or worse off, while on vacation
as to the daily conpensation paid by the carrier than if he
hsd remained at work on such assignment, this not to include
casual or unassigned overtime or amounts received from others
than the enploying carrier."”

Qur prior Awards dealing with the Vacation Agreement make it clear that,
for his vacation, an enployee having a regular assignment shall be paid conpen-
sation equal to all conpensation earned on his assignment during his vacation
period, exclusive of casual or unassigned overtime. Thus, pay for regularly
assigned overtime nust be included in the vacation conpensation of an enpl oyee
who has a regular assignment. Awards 4498 (Carter), 4510 (Robertson), 5001
(Begley), and 14640 (Brown). On the other hand, as Carrier contends, vacation
conpensation does not include casual or unassigned overtime. Awards 14400 (Lynch)
16307 (lves), and 16684 (Friedman).

W have carefully examined Carrier's contention that the disputed over-
tine is shown to be casual and unassigned by the disparity between the overtine
clainmed as regularly assigned overtime and the tine actually expended in overtinme
by the vacation relief enployee. The cause of the disparity is not reflected of
record; however, whatever its cause, the vacation relief did in fact performthe
same specific work assignnments referred to in the overtime schedule. Furthernore,
even though the disparity can be given sone weight in appraising Carrier's conten-
tion, the disparity does not match the probative value of the Foreman's validation
of the regularly assigned overtime schedule. Nor does the disparity match the
probative value of the undisputed fact that, except for his vacation period, the

claimant performed overtinme from January 2 to June 24, 1970 in exactly the same
manner which he clains herein.

W also have exanined Carrier's disclaimer of the Foreman's authority
to authorize overtime on a regular, recurring basis. The Foreman was Carrier's
authorized agent and supervisory authority in respect to claimnt's performance
of his regular assignment, and, so far as claimant knew or could have known, this
authority extended to scheduling regular overtine. As between Carrier and its
Foreman, Carrier's disclainmer of authority may be valid; nonetheless, as between
Carrier and this claimant, Carrier cannot be heard to challenge the Foreman's
authority to the prejudice of clainmant.
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In view of our prior Awards, and on the whole record, we find that
claimant, a regularly assigned enployee, was regularly assigned overtine in
connection with the duties of his assignnent. The overtine was for a fixed
duration daily and for a fixed duration on clearly identified Thursdays. That
the overtinme was to be used to performthe sane tasks on a repetitive basis
further denonstrates the regular nature of the overtinme. Consequently, we
shal | sustain the claim

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record and

all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor Act,
as approved June 21, 1934,

b

That this Division of the Adjustnent Board has jurisdiction over the

di spute involved herein; and
The Agreement was viol at ed.

A WARD

Cd ai m sust ai ned.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: _gw
Executive Secretary

Dated at Chicago, Illinois, this 23rd day of March 1973.



