NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 19659
TH RD DIVISION Docket Nunber CL-19673

Frederick R Blackwell, Referee

(Brotherhood of Railway, Airline and Steanship d erks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: (

(The Belt Railway Conpany of Chicago

STATEMENT. OF CLAIM daimof the System Committee of the Brotherhood of Railway,
Airline and Steanship COerks, Freight Handlers, Express and
Station Employes ((X-7064) that:

1. The Carrier violated the effective Agreement and the Vacation Agree-
ment of Decenber 17, 1941, when it unilaterally and arbitrarily assigned vacation
dates to Janitors A Hicks and F. Randall.

2. The Carrier shall be required to conpensate F. Randall for five (5)
days he was suspended fromwork between July 13th and 17th, 1970 and an additi onal
day's pay, at his applicable tine and one-half rate, for the period of Cctober 19th
to 23rd and Cctober 26th to 30th, 1970.

3. Carrier shall also be required to conpensate A Hicks for an addi-
tional day's pay, at his applicable time and one-half rate, for the period of
Decenber 14th to 18th, 1970.

OPI NI ON OF BOARD: The claimis that Carrier violated the National Vacation Ag-

reenent of Decenber 17, 1941, when it refused to follow an
agreement concerning vacation schedules and, instead, unilaterally set vacation
dates for claimnts.

On or about May 1, 1970, General Chairman W G Mutzbauer and Super-
visor of Car QOperations, M. H C MIIls, discussed the assignment of vacation
dates for Carrier's janitorial force for the year 1970. Wthout contradiction,
Petitioner asserts M. MIIs proposed, and the General Chairnman agreed, that each
janitor coul d make three choices of vacation dates, that each janitor would be
allowed to split his vacation, as in the past, and that they could begin their
vacation follow ng assigned rest days. Under date of May 14, 1970, the follow ng
letter, signed by M. MIls and endorsed by the General Chairman, was distributed
to the janitorial force.

" JANI TORS
PLEASE READ

Attached you will find the vacation List and list of
employes in seniority order showing seniority date and
nunber of weeks to which the employe is entitled.

You are allowed to split your vacation in full weeks.

i All vacation periods will start om MONDAY.
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"You are to select three vacation periods by signing
your name opposite dates shown on attached lists. |If you
desire to start your vacation after your days off, also sign
your initials in Colum #2, Coss out your name on the |ist
of names and send to the next person named. The |ast person
to sign will return the list to H C MLLS, at Cearing

The dates you select are final and vacations wll be
granted accordingly.”

An attachment to the letter listed every work week of the year as sub-
ject to the three choices.

In accord with the provisions of the MIls Letter, the claimnts sub-
mtted three choices of dates. Then, on June 9, 1970, M. MIIls advised that the
vacation dates would be arranged so as to create a continuous vacation relief
schedule. He presented a schedule which carried out this purpose and, over the
Enpl oyees' protest, the schedule was bulletined and inplenented. Carrier's
reason for the continuous relief schedule was that, because of the nature of
janitorial work and its relatively low rate of pay, it had experienced past dif-
ficulty in obtaining vacation relief personnel for its vacationing janitors. Car -
rier made a new hire in order to carry out the schedule.

Petitioner contends that the parties reached an agreement on vacation
dates, as evidenced by the MIls letter, and that Carrier's refusal to follow the
agreement violated Article 4(a) of the National Vacation Agreenent of Decenber 17
1941, Carrier says that no agreenent was nade and that the Carrier received no
cooperation from the Organization, as required by Article 4(a), in attenpting to
assign a realistic, workable vacation schedule. Carrier also argues, at |east by
inplication, that even if an agreenent was made, the Carrier's action was justi-
fied by its difficulty in obtaining vacation relief personnel.

The principal issue in this dispute is whether the MIIs letter constituted
an agreement and; if so, was Carrier thereby prohibited frominstituting a vaca-
tion schedule unilaterally. W note first that we do not believe the MIls letter,
or any other part of the record, constitutes an agreenent on vacation dates as
asserted by Petitioner. W also note that Petitioner referred to the Letter as a
"notice" and that the letter is somewhat simlar to the notice commonly used to
obtain enpl oyees' date-preferences prelinmnary to discussions of a final vacation
schedule.  For example, see the notices in Awards 16264 (MGovern) and 17588
(Goodman).  The letter of course serves the purpose of a notice but, in the cir-
cunstances of this case, it is nore than just a notice. W believe the MIls Let-
ter also constitutes a binding agreement on the nethod of determining a vacation
schedul e having split vacations amd specific dates commencing after rest days
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W have carefully considered Carrier’s argument that the MIIs letter
was but a “Request for Vacation Periods”, because it did not provide specific
dates in a conpleted vacation schedule. This argument erroneously presunes that
the parties could have handled their business only through an agreenment swhich in-
cluded vacation dates. ‘iloreover, the argument does not relate to what actually
took place. The MIIs letter contained several substantive promses: 1) that
vacation dates would be determned in relationship to the three choices which
each affected enployee was permtted to make; 2) that vacations could be split
and 3) that vacations could be conmenced following rest days. The letter stated
that “The dates you select are final and vacations will be granted accordingly.”
This clear, unanbiguous |anguage reflected a meeting of the minds on a nmethod by
which vacation dates would be determned, and it was not essential for vacation
dates to be included in the MIIs letter in order for it to be a binding agreement.
The conpletion of the schedule, including split vacations and dates commencing after
rest days, waasthe action required to inplement the agreenent.

W have also considered Carrier’s argunent that, even if an agreement
was nmade, the Carrier's action was justified by its difficulty in obtaining
vacation relief. W have no quarrel with the principle underlying this argunent
for we have no doubt that deviation from a vacation agreement, in appropriate cir-
cumst ances, could be justified by the exigencies of the service. |In this case,
however, Carrier’'s difficulty is not sufficient justification. There is no show ng
of record that Carrier’'s difficulty caught it by surprise and, indeed, Carrier’s
subnission states that: '"For many years a situation has existed on this property
where the Carrier has bulletined vacation relief assignments that includes both
clerical and janitorial positions, and we have consistently been unable to fill
such relief positions with an enployee of this Company.(Emphasis supplied) Ob-
viously, Carrier had ample opportunity to Lay out this problem at the beginning
of discussions about vacation schedules. W also observe that the Vacation Agree-
ment contains provisions concerning notice of change of a vacation schedule. Thus,
if Carrier had determined vacation dates and split vacations, in accord with the
MIlls letter, and then, after notice, sought to change the dates, its vacation
relief difficulty would have been properly raised. However, after failure to
raise the difficulty prior to the MIIs letter, it could not, for that reason,
repudiate the MIls Letter on the ground that Petitioner had not cooperated as
required by Article 4(a) of the Vacation Agreenent.

For the foregoing reasons, and on the whole record, we find that the
MIlls letter constituted an agreement between the parties and that Carrier’s
action was a material breach of the Agreement. Accordingly, we shall sustain
the claim
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FINDIX3: The Third Division Of the Adjustrmont Board, UpOn the whole record
and all ikec evidence, finds and holds:
That the parties waived oral hearing;
Thet the Cerrier and i~ Employes involved in this dispute are
respectively Carrier awnd Esployccs within the neaning Of the Railway Labor Act

as approved guns 21, 193%;

_ Thet thi s Birvisien of the Adjusts.at Board huzs jurisdiction over the
di sput e involved herein; ond

The Agreement was viol at ed.

A W A R D

Q ai m sust ai ned.

RATTOIAL RAILECAD ADJUSTITZLT DCARD
Iy Crder of 4ihird Divisica

Executtive Sccovetary

Dated at Chiecego, Illinois, ibiz 23xd doy of March 1973,




