
NATIOXAL  RAILROAD ADJUSTMENT BOARD
Award Number 19662

THIRD DIVISION Docket Number TD-19868

Frederick R. Blackwell, Referee

!American  Train Dispatchers Association
-:

(Southern Pacific Transportation Company
( (Pacific Lines)

STATEMENT OF CLAIM_: Claim of the American Train Dispatchers Association that:- - -

(a)  The Southern  Pacific Transportation Company (Pacific Lines).
hereinafter referred to as “the Carrier,” violated the agreement in effect
between the parties,  Article 8, Sect ion  (b) thereo f  in  part i cu lar ,  by  i ts
action in dismissing Train Dispatcher T. J.  Clein from service following formel
hearing held on December 6, 1971. The record in the dispute evidences Carrier’s
failure to accord Claimant the right to basic due process, thus the penalty
of dismissal was arbitrary, harsh, excessive and unwarranted.

(b) The Carrier shall now be required to reinstate Claimant T. J.
Clein to service with all rights restored unimpaired, to compensate him for
wage loss sustained as a result of  Carrier ’s action, and to clear his employ-
ment record of the charges which purportedly provided the basis for said
action.

OPINION OF BOARD: This is a dismissal case arising under Agreement between
the parties effective April  1,  1947 (reprinted July 1,

1955, including revisions). At the time of the incident which led to this
dispute, Claimant had eighteen (18)  years of service with Carrier; he had
about two years service as a train dispatcher and, when this dispute arose,
he was regularly assigned to the position of “Guaranteed Extra Dispatcher”
in the Carrier ’s Roseville,  California train dispatching office.

The subject incident occurred on November 29, 1971, while claimant
was issuing train orders from the Roseville station. He issued train orders
which authorized two opposing extra trains to move on the same track, but
without giving one of the extra trains superiority over the other and without
making provision for the trains safely to meet and pass one another. The
claimant himself reported the conditions, and corrective action was taken.
There was no collision or damage of any kind.

On November 30, 1971, claimant was simultaneously removed from
service and given notice of  hearing on charges of  violations of  Carrier 's
Rules of the Transportation Department and Instructions to Train Dispatchers.
By letter dated December 9, 1971, claimant was notified that, on the basis of
the hearing evidence, he had been found responsible on the charges and that he
was dismissed.
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Petitioner contends that claimant's suspension from service before
the hearing was non-permissible under the Agreement and that it constituted
prejudgment. Petitioner further contends that the discipline of  dismissal
was discriminatory and excessive. However, Petitioner concedes that claimant
violated the rules RS charged.

Because the record indicates that the suspension of claimant was
the first suspension by Carrier of  a train dispatcher in more than thirty
(30) years, we have carefully examined the suspension issue. In the main
we believe the answer to this issue is found in the Agreement itself ,  which
in pertinent part,  provides:

"ARTICLE 8

" S e c t i o n  (b).  D i s c i p l i n e . A train dispatcher who has
been in the service as such more than ninety (90) days
or whose application for employment has been approved,
shall  not be disciplined or dismissed without a fair end
impartial  hearing as provided in the following sections.

" S e c t i o n  Cc). Hearings. When charged with an offense
l ike ly  to  resul t  in  d isc ip l inary  act ion ,  he  shal l  be
advised in writing of the precise charge at the time
notified of  such hearing, which shall  be held by the
Superintendent or his representative,  within ten (10)
days from date of  notice. He shall have the right to
be represented by one or more train dispatchers of his
choice and/or an official  of  the Organization and he
shall be given a reasonable time to secure the presence
of  necessary witnesses. Decision shall be rendered
within fi fteen (15) days from date of  close of  hearing.

" S e c t i o n  (d).  A p p e a l s . If  the train dispatcher or his
representative is dissatisfied with the decision rendered
pursuant to a hearing held under the provisions of  this
a r t i c l e , the matter may be handled further with the proper
officer of the Company, provided such handling is undertaken
by correspondence or conference within sixty (60) dajrs.  Fol-
lowing f inal  d ispos i t ion  o f  the  case  by  such  o f f i cer ,  an appea l

'nay be taken from such decision by the train dispatcher or by
his representative, to the general officer of the Company desig-
nated to handle such appeals provided that the appeal is presented
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" in  wri t ing  to  such o f f i cer  yiithin  ninety  (90)  days  f rom the
dote  o f the final decision from which appeal is taken. The
dec is ion  o f  Che ger:eral o f f i cer  to  whom the appea l  i s  taken
shzll bc fin21 and b inding ,  unless  within  s ixty  (60)  days
a f t e r  writtc:? n o t i c e  o f  s u c h  deci:;ion s u c h  officer i s  n o t i f i e d
in  wri t ing  that llis dec is ion  i s  not  accepted .

" S e c t i o n  (e). Keinstatenent. Tf dec is ion  decrees  that
the charges against  the train dispatcher were not sus-
tained,  h is  record  shal l  be  c leared  o f  such  charges ;  if
susrrncled or  dismissed  he  shal l  be  re instated  and  shal l
be  conlpellsated  for  net  wage  loss ,  i f  en)',  suf fered  by  h im."
(Emphasis supplied.)

One could read the t e x t  of A r t i c l e  5 a s  b e i n g  s i l e n t  o n  t h e  s u b j e c t
of  3 prc-hearing  suspension, in which case tiere wo:!ld  ‘be no prohibition thereof.
Se2 ',ward 171.55 (KcCandless), which cited Awards 16622, 9435, and 16308. We
b e l i e v e  t h e  same real- rece ives  impl ic i t  sanct ion  by the  text  o f  Art i c le  8 . 7"
construing 4rticle g es  a  whole ,  i t  i s  obvia;s  that  the  term " i f  suspended"  in
::cc;io;l ( e j  q u a l i f i e s  the ,;xxd " d e c i s i o n "  i n  ::lat s e c t i o n  a n d ,  t h u s ,  i n  a n y  situa-
':io: .;:'tere suspension, issued es disciplj.ne,  !;as bee; overturned on appeal under
:.'ec:'~cv.  (d: , the eilplo;.ee  gust he cozpe?sai:ed  f&r the  suspens ion  per iod .  And
t::, :,.: poss ib ly  less  o>vious, ve Lelieve t h e  word "decisior."  i n  S e c t i o n  (c) .S
52~: ,;::s..ad iii the :.roi::i "decision" i n  Zec:;.on  le!, s o  that1  +en r e e d  t o g e t h e r ,  t h e
::e:.:.;s  o-C ;ection  :Ic) nzd le> clca:-l:~ i,rpl~/  L%zlt a pre-hearing suspension may have
occ.:rred i n  a  disc<pline c a s e . $r.d s ince  the charges  here in  were  xlstained,  as
cu.-ceded b;' ;et:tio;ier, t:ie e f f ec t  o f  3ecti.a (e )  i.s to  exc lude  c la imant  f rom
co::pexation  for tile pre-hearing suspension period.

The Awards cited by Petitioner do not alter the foregoing. In all
of those Awards, in which suspension was held improper, the decision turned
upon specific Agreement language. For example, in Award 21476 (First Division,
without a Referee), the language under consideration provided that -

tt . . . no yardmen  . . . will  be dismissed or have his personal
record assessed with censure entries or have his seniority
restricted until  after he has been given a fair and impartial
invest igat ion" . (Emphasis supplied.)

The term "until  after" clearly delineates a specific  sequence in
tir:e so as  to  prohib i t  eny pre -hear ing  d ismissal ,  censure ,  or  restrictioti  of
se;ilo;ity. Thus the above language and the Agreement language in the other
Ar;;.rc!;  called to our attention is quite different from the language in the
insc?n.t  Agreement.



I n  vicri o f  the Lzc"ua:e  o f  the instant Agreement and tha rulimr of
prim cAlJard.-.  , we do  not  f ind  any  bas is  for  d is turbing  Carr ier ' s  act ion  re-
;a-dh.~  the prc-hoarin:  suspcnsio"  o f  c l a i m a n t . Nor do we find nny reason to
rr;;ard t h e  suspexio" 2s prejudgment. It wTi3iild  appear that Carrier,  having
broxght  charges concerning  claimant's v io lat ion  o f  sa fety  ru les ,  took  the
sus?msion  a c t i o n  i n  reco;"ition  o f  the p o s s i b i l i t y  o f  a  r e c u r r i n g  v i o l a t i o n
\:hii~ t h e  ci-urges  :J~‘;z 'b--in;:  r e s o l v e d .

@n th2 quest ion  o f  cxcessivc  d isc ip l ine ,  we  have care fu l ly  s tudied
io:l: thz record 2nd prior Awards I.zhich  have bee" called to oil= attention;
ho->:.:vsr , we haw 2cund  no  reason to  d is turb  Carr ier ' s  act ion  o f  d ismissal .
Cr:~.i,~r's  iubmissiua  states  t h a t ,  after  t h e  i n s t a n t  charges against claimant
~e:rr:  csta'blisixd  throw::h tllf hcari":;  proccdrn-c, h i s  p r i o r  perfom2"ce  was
ta>;n into  account in  idtermj.n:; the  d isc ip l ine  o f  d ismissa l . Included in

p r i o r  r.-cord w2sth: ix a<lnwrlitio"  ior essentially  t h e  sane f a c t  s i t u a t i o n
th:,,;:  l:as presented  in  i-hc inr,t.a"t charges . The p r i o r  record als<n  i n c l u d e d  a "
adxxition  issued  after  3  hraring which establ ished  c la imant ' s  ELilure  proper ly
t o  .zid~.sss  t r a i n  orders  t o  those w h o  were t o  cxecutf them. In Axad 18550
(O'Sricn)  t h i s  Board st.atcd that "It is well established by this Board that
i n  a f f i x i n g  t h e  degree  o f  d i s c i p l i n e , Carr ier  i s  pr iv i leged  to  take  into  con-
sidrrztion the  crploycs pr ior  serv ice  record . " See also Awards 16247 (HcCover")
a n d  13509  (Dovine). Carrier therefore was privileged to consider the prior

s e r v i c e  ri-cord i n  detcxminin;; the degree of  discipline and our review of the
SC:'- rzcord d isc loses  no  bas is  for  f inding  the  d isc ip l ine  to  be  so  arb i trary ,
unrusonable, or  capricious as  to  anonnt  to  an  abuse  o f  d iscret ion . Where
tk.is 3oard has  reduced  the  d isc ip l ine  o f  d ismissa l  or  d isqual i f i cat ion  o f
trli" lispatchers, there have aliuays been compelling facts such as the train
dis?z:chcr's  long record of satisfactory performance and/or a" unfair hearing.
See A:rards  13778 (Weston), 19504 (Devine), and 17475 (NcCandless). Such
~2cl-s  are absent in this case and we shall  therefore deny the claim.

fi:.T3I?ZS : The Third Diviviorof the Adjustment Board, upon the whole record
and all the evidence,  f inds and holds:

That the patios waived oral hearing;

That the Carrier and the Employes iwolved in this dispute are
rzs,cctively  Carrier 2nd Employes within the meaning of the Railway Labor
Acz , 2s approved June 21, 1934;

Ihat th is  Di-vision  o f  the  Adjustment  Eonrd hu jur isd ic t ion  over
t'li dispute  ~'~wrolvod  hzrcin; and
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That the Agreement was not violated.

A  W A R D

Claim denied.

A T T E S T :  &A. r+
Executive Secretary

NATIONAL RAIIROAD  ADJUSTKEEFP  BOARD
By Order of Third Division

Dated at Chicago, I l l i n o i s ,  t h i s  23rd day of March 1973.


