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NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 19667
TH RD DIVISION Docket Nunmber TE-19492

Robert M, O Brien, Referee

(Brotherhood of Railway, Airline and Steanship d erks,

( Freight Handl ers, Express and Station Employes

((formerly Transportation-Communication Di Vi Si on. BRAC)
PARTI ES TO DI SPUTE: (

(Duluth, Missabe and |ron Range Railway Conpany

STATEMENT OF CLAIM Claim of the General Committee of the Transportation-Communi-
cation Division, BRAC, on the Duluth, Missabe & |ron Range
Rai | way Company, TC-5826:

G aimon behalf of M. B, W Carlson, Tel egrapher and Imput Technici an,
for the difference in compensation of eighty-four (84) cents per day beginning on
June 19, 1970 and continuing as long as Carrier enployes a junior enployee to the
Tenporary Vacancy of first trick CD, Iron Junction, Mnnesota in this instant case,
account violation of Article 18(b) and Article 16(c) of the January 1, 1953 Agree-
ment.

OPI Nl ON OF BOARD: On June 4, 1970 the first trick position, Input Technician,

at Carrier's Chief Dispatcher's Ofice was advertised as a
tenporary vacancy. Caimant filed an application for the position but the posi-
tion was awarded to M. J. C. Beebe, an enpl oyee junior to clai mant.

Claimherein was filed, the Organization alleging violations of Article
16{(c) and 18(b) of the Azreement, It contends Article 16(c) was viol ated when
M. J, C. Beebe failed tofile a copy of his application with the Organization's
Ceneral Chairman, and that 18(b) was violated as Article 18(h) requires that a
tenporary vacancy of sixty days or more will be filled by the senior qualified
employe maki ng application. Caimant, the Organization naintains, was the
seni or applicant, the vacancy was tenporary, and it is uncontroverted that he
was qualified having served on the relief position that relieved the first trick
at the "CD' office.

Carrier counters by stating, inter alia, that the O ganization's
CGeneral Chairman waived the requirements of Article 16(e) when it failed to
object to M. Beebe's failure to submit a copy of his bid when it first became
aware that Carrier had selected M. Beebe to fill the position. Furthernore, it
contends that Article 1O(f) applied herein and not Article 18(b) since 10(f)
specifically excepts the position of First Trick input technician, Dispatcher's Office
fromthe general provisisns of 18(b), and that 10(f) was fully conplied with.

W are of the opinion that Article 16(c) is clear and unanbi guous and
required that a copy of Mr.Beebe's bid be filed with the General Chairman and
al though 16(c) does not prescribe any time linit for doing so, it certainly should
be filed before the vacancy was filled. However, we agree with Carrier's conten-
tion that the fieneral Chairman waived any right to object to nonconpliance with
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Article 16(c). On June 12, M. Signorelli, Carrier's Manager of Labor Rela-
tions, telephoned M. Feit, the then General Chairman of the Organization's
T-C Division. At that tinme, the General Chairman did not nention that he had
not received a copy of Beebe's bid. If he had any objection to this failure
to comply with Article 16{c) he should have objected then rather than waiting
until after Beebe had filled the vacancy and comrenced working thereon. It
was too late then to correct this oversight on Beebe's part while it would not
have been on the 12th.

We further find that Article 10{f) specifically applies to the vacancy
in dispute herein and that said Article excepts the position of First Trick Dis-

patcher fromthe more general seniority provisions of the Agreement. Article 10(f)
clearly provides that applicants for vacancies in the position of First Trick Tele-

grapher are to be considered on the basis of seniority and qualifications with
qualifications to be the prine consideration. It further stipulates that selec-
tion and assignnment are to be made by the managenment after consultation with the
Ceneral Chairman. Such was done by the Carrier and the Carrier selected the
applicant who, in its judgnent, was the nost qualified. It is axiomatic that it
is Carrier's prerogative to deternmine the fitness and ability of an enployee fou
a position and that such determination will notbe disturbed unless it is shown
that Carrier acted in an arbitrary or capricious manner. Such was not the case
here. Nor does Article 10(f) make a distinction between permanent and tenporary
vacancies and we are without power to supply same. Thus, we conclude that Ar-
ticle 10(f) applied to the tenporary vacancy herein and that Carrier fully com
plied therewth.

FINDINGS: The Third Division of rhe Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was not violated.
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C ai m deni ed.
NATI ONAL RAI LROAD ADJUSTMENT BOARD
. By Order of Third Division
ATTEST: 4.
Executive Secretary
Dated at Chicago, I|llinois, this 23rd day of March 1973.



