NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunmber 19672
TH RD DIVISION Docket Number MM 19606

Irwin M Lieberman, Referee

(Brot herhood of Mintenance of Wy Emploves
PARTI ES TO DI SPUTE: ¢

(Southern Pacific Transportation Conpany
( (Texas and Louisiana Lines)

sTATEMENT OF CLAIM O aim of the System Committee of the Brotherhood that:

(1) The Carrier violated the Agreenent when it used Apprentice Fore-
man A. Huerta instead of Laborer-Driver A Ml donado to perform overtinme service
as a truck driver on Scptember 26 and 27. 1970 (System File Case MM 71-6).

(2) Laborer-Driver A Maldonado be allowed one and one-half (1=1/2)
hours of pay at the Laborer-Driver's time and one-half rate and eight (8) hours
of pay at the Laborer-Driver's double time rate because of the violation referred
to in Part (1) hereof.

CPI NI ON_OF BQARD: Claimant is the assigned |aborer-driver on Extra Gang No. 370

working a Monday through Friday work week with Saturday and
unday designated as rest days. On Saturday, September 26, 1970 at 7 AM, Caim
ant and the other nenbers of Extra Gang No. 370 were called to work in the area
because of heavy rains. \hen they were no |onger needed, at 9:30 P.M, they re-
turned to their headquarters point. The Apprentice Foreman of the Gang drove
Caimant home in the truck, and after leaving himwas contacted by truck radio
and instructed to contact the foreman, pick up the notor cat and proceed to a
derai | ment in Brewnsvllle, Texas. The Apprentice Foreman did as instructed and
pi cked up the Foreman and two |aborers at 10:30 P.M and drove to Brownsville
(about 37 niles). After the retailing was conpleted the Foreman drove the truck
and the group back te their headquarters point where they went off duty at 7:00
A M Septenber 27, 1970.

Qher than the facts above, which are apparently agreed to by both the
Petitioner and the Carrier, the record is devoid of any evidence to support the
contentions of either party. W nust look to the Agreenent, therefore, and the
relevant Rules are first that portion of Article 11 Section I(i) (Unassigned Day

Rule)":

"Work on Unassigned Days: \here work is required by the Carrier
to be performed on a day which is not part of any assignnent, it
may be performed by an available extra or unassigned enpl oyee who
will otherwi se not have forty (40) hours of work that week; in all
other cases by the regular enployee."
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Also relevant is Article 23 dealing with Laborer-Drivers:

"Wien a notor vehicle for use on the highway is assigned
to a track Sang for the purpose of transporting men and material
in connection with their work, one position of 'Laborer-Driver’
shal | be established for each such vehicle so assigned and such
positions shall carry an hourly rate of six (6) cents above the
| aborer rate on the gang.

The establishing of a Laborer-Driver position on a track
gang does not preclude other members of the track gang above
the rank or class of Laborer-Driver who is assigned to the gang
fromdriving a motor vehicle assigned to the track gang, for
which they will receive no additional conpensation.”

The issue in this case is whether the driving from10:3¢ Septenber 26th
to 7:00 A°M Septenber 27th shoul d have been ruserwed for Clainmant; that is should
he be conpensated for this time, when the vehicle was driven by higher ranked
members of the gang.

Petitioner cites a number of awards in support of its position, none of
which we believe are directly applicable to this case. For exanple, in Award
14029 the driver who did the driving was not a higher classified enployee fromthe
sane gang as Claimant. In Award 13824 there was no rule conparable to Article 23
cited above. Simlarly in Awards 14703, 8414 and others, there were no speci al
Rul es conparable to Article 23 and this Board properly held that the specific Rule
on Unassi gned Days was controlling.

Carrier contends that the work in question was the work of the enployees
who performed it and that they were the "regular" enployees referred to in the
Unassigned Day Rule quoted above. In a series of cases we have held that the Un-
assigned Day Rule is applicable for the "regular" enployee when it is denonstrated
that the work is done solely by himduring his regular hours. In Awards 11227
and 15072 we said: "It nust be concluded that the C ainmants have not convincingly
denonstrated that they were the sole enployees doing this work on weekdays and thus
the sole enployees entitled to do it on Sundays and Holidays."

It is clear that Petitioner has the burden of proving that Claimant is

the "regular enployee". In this case the Petitioner has failed to produce any
evi dence, not even a statement by Claimant, in support of its position or in
denial of Carrier's contentions. In view of Article 23 and the lack of any

evi dence, we nust dismss the claim
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enpl oyes within the neaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the di sput e iuvelved herein: and

That t he C ai mshoul d be di sm ssed.
AWARD
Clai m dismissed.
NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST :  _ .
Executive Secretary

Dated at Chicago, Illinois, this23zd day of March 1973.



