NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 19711
TH RD DI VI SI ON Docket Number CL-19827

C. Robert Roadley, Referee

(Brotherhood of Railway, Airline and Steanship C erks,
( Freight Handl ers, Express and Station Employes
PARTI ES TO DISPUTE: (
(Chicago, MIwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CLAIM: Cl ai mof the System Committee of the Brotherhood (GL-7107)
that:

1) Carrier violated the Cerks' Rules Agreement at Chicago, Illinois
when it failed to notify employe F. Herner in witing of the precise charge
against him and withheld him from service pending investigation on an inmmginary
accusation.

2) Carrier's action in dismssing employe Herner after not receiving
a fair and inpartial investigation was unjust, unreasonable, arbitrary and cap-
ricious; the record having failed to show any reasonable proof of guilt of any
alleged intimdating remarks.

3) Carrier shall now be required to return employe Herner to Carrier
service with all rights uninpaired, with allowance of payment for all time |ost.

4) Carrier shall conpensate employe Herner six percent (6% per
annum on all sums due and withheld as a result of this violative action.

CPI NI ON_OF BOARD: G ai mant Herner was dismssed from service follow ng suspen-

sion and investigation involving the follow ng charge con-
tained in Carrier's March 17, 1971 Notice:

"Formal investigation will be conducted at 9:00 AM on
Thursday, March 18, 1971, in Room 63, Fullerton
Avenue Building, 2423 North Southport Avenue, Chicago,
IIlinois, to develop all facts and circunstances in-
volving alleged intimdation renmarks made by you to

M. Struwe on March 17, 1971, at 11:30 A M, which
remarks would tend to create a reasonable apprehension
on the part of M. Struwe concerning the safety of
himsel f and nenbers of his fanmily.

At the investigation you may be represented by one or
more duly accredited representatives."
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One witness appeared at the investigation and testified against
Claimant. His testinony consisted principally of the follow ng statement:

"On the norning of March 17, 1971, at about 11:30 A M
in conversation with Mr, Herner, he stated: You have a
wife and kids to worry about and I'mall mxed up. |
don't know what | might do and |'ve got some crazy
friends. | could fix it so sonething would happen to
them and you' d never know | had anything to do with it.
This isn't a treat but I'mjust telling you how things
are. I'mall messed up and | don't know what | m ght
do."

No additional testinony was adduced at the Hearing either by the Car-
rier or Petitioner. Inportantly, Petitioner declined to cross-examne Carrier's
wi tness and only perfunctorily denied the charge at the conclusion of the Hearing.

Before this Board Petitioner seeks reversal of the discipline prine”
pally on the theory that:

"No nan shoul d be found guilty of a disciplinary charge
solely on the unsubstantiated evidence of a sole witness."

I'n support of this principle, Employes cite several Awards of both Special Boards
of Adjustment and Divisions of the National Railroad Adjustnent Board. In this
case, Petitioner's argunent |acks substance. The record of the investigation
discloses that outside of a concluding perfunctory denial, Petitioner made no
effort to seriously refute the charge or challenge the testinony of Carrier's
witness. H's conduct at the investigation bordered on the ridicul ous. For
instance, on six occasions he refused to answer the follow ng question:

"Mr. Herner, do you have a duly accredited representative
of your choice present to represent you?"

even though three Union representatives were present in the room at the tine.
Additionally, he called three wi tnesses and then refused to adduce testinony
from them

From a review of the entire record in this case, we will hold that the
Carrier net its burden at the investigation. The discipline will not be dis-
turbed and the claimwll be denied.
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FINDILIS: The Thi rd Division of the Adjustment Board, upon t he whol e record
and alx the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Fxployes within t he meaning Of the Railvay Labor Act,
as approved June 21, 1934;

_ That this Division of the Adjustment Board has jurisdiction over the
di spute Invol ved herzin; and

Thatt he Agreenent was not viol ated.

AW A RTD

Caim denied.

NATIOMAL RAILRCAD ADJUSTEZRT LOARD
By Order of Third Division

Executive Sceretary

Dated at Chicago, Illinois, this 13th  day of April 1973.



