
N.4TIO;:AL  RAILROAD ADJUSTMEhT SOARD
Award Number 19719

THIRD DIVISION Docket "~nnber CL-19727

Frederick R. Blackwell, Referee

!Grotherhood of Railway, Airline and Steamsh+ Cl~erks,
f Freight Handlers, Express and Station ?mp--yen

PARTIES TO DISPUTE: 1
ffian;or and Aroostook  Rnilrwd Ccmpnny

STAl’MENT  OF CIAIN: Cl-$, of the--.- - System Committrc oi the nrother~iood  (GL-7092)
th&:

(1) Carrier  violated the rules of the current Clerks' Agreement dated
5eptder 21. 1950. 2~ axnded. pnrticulsrly, scope Rule 1 (b) and Rule 3b, among
atiler:;. when cffecti.;e, at close of work, Friday, L\ugust 28, 197p it abolished its
last renvining clerical position at Searsport, Elaine, ;md gnilatcrally assigned
al.1 cierical  duties. work and incidentals appxrrtenent  thereto, that were performed
br the C.l.erk at this point to employees, (Supervisory Agent and Assistant Agents)
3f amber craft and class who held no seniority rights under said agreement for
i~ts performance.

(2) Carrier shall now compensate, Clerk, Mr. A. A. Ashey, Jr. for all
wage losses commencing August 31, 1970 and everyday thereafter until said viola-
tiops  rife corrected and :he work returned to our craft and class.

OPINTON OF BOARD: This claim arose when Carrier abolished its last remaining
clerics1 position et Searsport, Maine, effective August 28,

l??O, Claimant was the incumbent of the position.

Prior to August 28, 1970, the Carrier maintained the following station
.%rce  Ct searsport.

TITLE OF POSITION ASSIGNED HOURS- REST DAYS

rrrmin31 Agent 8:00 A.M. - 12:OO Noon Sunday
1:00 P.M. - 5:00 P.M.

Ass;stant Agent 6:30 A.M. - 2:30 P.M. Sunday & Monday

Assi~stant  Agent 8:00 A.M. - 12:OO Noon Sunday & Tuesday
1:00 P.M. - 5:00 P.M.

..-I erk 6:00 A.M. - 2:00 P.M. Saturday & Sunday
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After August 28, 1970, Searsport was staffed as follows:

TITLE OF POSITION ASSIGNED HOURS REST DAYS

Terminal Agent 5:OO A.M. - 12:OO Noon Sunday
1:00 P.M. - 5:00 P.M.

Assistant Agent 6:30 A.M. - 2:30 P.M. Sunday & Monday

Assistant Agent 6:30 A.N. - 2:30 P.M. Saturday & Sunday

Before this dispute arose claimant spent approximately three hours daily
in the yard with the switcher crew oi a Local which ran between Northern Main June-
tion and Searsport on a six day basis.
weighing of cars.

He also handled all work involving the
According to Carrier

eral station work as time permitted."
"The remainder of his day was spent in gen-

As to what happened to the clerical duties
after the abolishment of the position, we first note a statement made on the pro-
petty by Carrier, to wit: "This claim concerns the abolishment of position occu~ir
by Mr. Ashey because there was no. longer sufficient work to justif; retaining a'
full-time clerk" (Emphasis supplied). This is an admission that some clerical work
remained after the abolishment of the clerical position. We note also that, in
refuting Petitioner's contention that almost all cars must be weighed, Carrier con-
ceded that a "very small percentage ," of the cars at Searsport must still be weighed.
And since there is no dispute that claimant previously performed the car weighing
work, this, too, constitutes an admission that some of the clerical duties remained
after the position was abolished. It is also noteworthy that the starting time of
the second assistant agent was changed from 8 am to 6:30 am, &ich placed both the
agents on the connnon schedule of 6:30 an to 2 pm. This change is highly suggestive
that the second assistant agent was needed at an earlier starting time to perform
clerical work previously performed at that time by the claimant. In light of the
foregoing, and on the whole record, we find that a preponderance of evidence of
record shows that sane of the duties of the clerical position remained after it
was abolished and that thereafter such duties were performed by the remaining
station force.

On these facts the Petitioner contends that Carrier unilaterally assigned
the duties of the abolished clerk position to the Terminal Agent and Assistant
Agents and that such action violated Rules l(b), 13(a), and 49 of the applicable
Agreement. Carrier's position is that the duties of the abolished position did
not belong to the clerks exclusively, that other crafts, as well as supervisory
personnel, had performed these duties, that Agents and Operators were the first
to perform the s:ntion work, that the Terminal Agent and members of another craft
had, in fact , performed all of the work of claimant during the period of his
employment and that because of the erosion of traffic at that terminal, the ebb
and flow principle did, in fact, provide for the use of the craft of employees
necessary to perfozm the station work.
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The pertinent Rules are as follows:

"RULE 1 - SCOPE-MPLOYES AFFECTED

J; ;> i< -'- ;k ‘:; ;.;

(b) Positions and work within the scope of this agree-
ment belongs to the employes covered thereby, and nothing
in this agreement shall be construed to permit the removal
of positions or work from the application of these rules,
cxcfpt in the manner provided in Rule 49."

"!i;I'l.l~‘ 13 - CH,\NCC IN TITLE, PATE OR CHARACTER OF WORK

!a) When there is a sufficient increase ot decrease in
the duties and responsibilities of a position, or change in
tile character of the service required, compensation for
that position will be promptly adjusted with the General
Chairman, but established positions shall not be discon-
tinued and new ones created under a different title cover-
ing relatively the same class of work, for the purpose of
reducing the race of pay or evading the application of
these rules."

"RULE 49 - DATE EFFECTIVE AND CHANGES

Page 3

This agreement shall be effective as of September 1, 1949,
and shall continue in effect until it is changed as provided
herein or under the provisions of the Railway Labor Act as
amended. Should either party to this agreement desire to
revise or modify these rules, thirty (30) days' written ad-
vance notice, containing the proposed changes shall be given
and conference shall be held immediately on the expiration of
said notice unless another date is mutually agreed upon."

Under prior Opinions of this Board the text of Rul,e l(b) above has been
held to preserve to the Clerk's Organization all work being performed under the
Clerks' Agreement, on the effective date thereof, until it is negotiated out in
the manner provided by Rule 49. Also this preservation of work has been held to
be paramount to the defenses asserted herein by Carrier, including the principle
of ebb and flow. In commenting on a text similar to the instant Rule l(b) in
Award 6357 (McMahan), this Board stated:

"It is true, as Carrier contends, that for many years prior to
filing of these claims, approximately 35 years, that a portion of
the crew calling duties was performed by Telegraphers, or other
clerical employes, and such was the custom and practice on this par-
ticular railroad. But when the Agreement was amended by the parties,

.._
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"July 1, 1945, and the Scope Rule was rewritten, we must hold
that the practice and custom of using employes other than
regularly assigned Crew Callers, was completely abrogated by
the parties when the Scope Rule 1 was rewritten, and, further,
that the Scope Rule as rewritten is clear and concise and is in
no way ambiguous. It is,thereforq, the opinion of the Board that
Carrier has violated the provisions of the Scope Rule as alleged.
Nor can it be said that a continuance of the practice from the
effective date of the rewritten Scope Rule to the time of filing
the claims herein, on June 29, 1949, would reestablish the custom
and practice as formerly under the original Scope Rule."

The same text was before us in Award 7129 (Carter), wherein this Board
said:

"The record is clear that at the time the scope rule was agreed
upon, Clerks were performing the work in question. The rule preserves
the work for the Clerks. Awards 6141, 6357, 6444, 6937, 7047, 7040.
While some of the scope rules in the foregoing cases provide in effect
that positions may not be removed from the agreement except by negotia-
ti.on, the rule here involved provides that positions or work may not
be removed except by agreement. The use of the term 'work' in addition
to the term 'positions' must be given meaning. We must presume that
the propriety of the rule as written was fully considered by the parties
before it was agreed upon. The work here involved was taken from Clerks
and given to Telegraphers without negotiation. It is a violation of
the rule."

This Board's rulings in Award 8500 (Daugherty) are also pertinent, since
that Award dealt with a dispute quite similar to the instant dispute. In that
Award we stated thati:

"** When the Carrier abolished Clerical Position No. 196,
at least some of the work previously associated exclusively with
said position remained to be performed; and after said abolition it
was performed by the Agent. The work of the clerical position was
not wholly abolished; at least some of it was transferred to the
Agent's position, i.e., it was removed from the scope of the Clerks'
Agreement and placed under the scope of the Telegraphers' Agreement.
Then. ,znder this Board's rulings in numerous Awards (e.g., 5785, 5790,
and 7372) interpreting this same Rule 1 (e) or similar rules and hold-
ing that work is the essence of positions, said Rule prohibited the
Carriey from acting as it did in the instant case. In the absence of
the language of this Rule as interpreted by this Division, the so-called
'ebb and flow' principle would apply and Carrier's behavior would be
judged blameless. But said language and interpretation  compels the
conclusion that Carrier's abolition of Clerical Position No. 196 in
the manner it did constituted violation of said Rule. *MU

See also Awards ,11586 (Dorsey), 12414 (Coburn), and 11127 (Dolnick).
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It is true that Award 13249 (Hamilton), cited by Carrier, did deny
a claim involving these same parties and this same scope rule. However, that
Award dealt with a dispute concerning unassigned work performed on the claim-
ant's rest days by a telegrapher, and not with the abolishment of a position
claimed to be preserved to the clerks by the scope rule. More important, Award
13249 did not discuss this Board's above cited rulings on the meaning of the
term "positions and work" in the instant rule and, consequently, we believe it
is not appropos to the issues raised by this record.

On the basis of the foregoing Awards, and on the whole record, we
find that Carrier violated the Agreement. However, business at Searsport was
on the decline when this claim was progressed on the property; the position of
the second Assistant Agent was abolished on January 29, 1971, five months after
this claim arose. We are therefore mindful that, while the instant record shows
the continued existence of some of the duties of the abolished clerk position,
the situation may have changed since this record was made. Consequently, we in-
tend that our Award shall apply only to the period during which Some portion of
the duties of the clerical position was in fact performed by the retained station
force and not otherwise. Accordingly, and upon the stated condition, we shall
sustain the claim for the period August: 31, 1970 until the end of the violation.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes  within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim sustained in accordance with the Opinion,

NATIONAL RAILROAD ADJUSTMEm BOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 30th day of April 1973.
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This kra is palpably erroneous ana we i3dst vigorously dissent
thereto.

The Neutral states:

“* :* * 140re bportant, Award 13249 aid not amuss
this Board's cbova cited rdin&B on the tceaning of
the terra 'positions and viork' in the instant yule
and, corsequently, we believe it is xot appropon to
the issues raised by this record."

Award Co. 13249, cited by the Carrier, i~wlvea  the FZT.D parties atid
involved the identical rule as in the dispute here. 'The orgazfzation iiBid the
sme hIrdB  in that submission as were cited in the instant cast. None of the
hwas c,uoted in this hma (rI0. 13719) involved "hi; Cmrier, nor it3 fact did
say of cited Awards.

In Award Xo. 13249 Referee Ramilton stated:

“Th:B  Board has held On fi”,XTOUB CCCLISiCEB,  that
where the work at a particulsx location decreases,
and there is telegrapher work remaininS, it is proper
to retain the telegrapher, am3 assign to hti clerical
work to fill out his tour of duty, v&n he is not
OOO~idea  with telegraphy or communication duties.

"In this particular case, the record shovs that the
work load decreased on Sundays, SO th:&t only one em-
ploye was required. TeleCrnpher d~uties remained to
be perfoned. Therefore, in essence, the Carrier
abolished the position of clerk, by failing to call
him on Sunday, and assigned this work to the tele-
grapher. Pie are of the oginicn that the Carrier had
tine prerogative to act in this manner.

"There 16 no question ?&at if the volume of' work fcr
the regular days of the position would h~c so dlmFnis%ed,
the Corricr could have properly acted in the seme mzaner,
and ccslgxd the remaining duties or the clerk to the
tele:rz.rher.  Xc see no reebon t&t, t:hic ssme procedure
would  :zrt be spplicsble in the instant cr.32.”
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To say that !.\:ard No. 13249  "is not cppropos to the issues raised
in this record" is, to say the Iccst, FncrediSle.

This is truly a maverick Award and, 85 sxh, is a nullity.

, ,: . . j



LABOR YEJ.?BER'S ANSWER

CARRIER iZ:,JBERS DISSENT zz A\!ARD 19719 (DOCKET CL-19727)

Notwithstanding statements made by Carrier Members in

their Dissent, Award 19719 is a sound decision. It correctly

interprets Rule l(b) of the parties' Agreement reading:

"Positions and work within the scope of this agree-
ment belongs to the employes covered thereby, and
nothing in this agreement shall be construed to
permit the removal of pcsitions or b:ork from the
application of these rules, except in the manner
provided 2x1 Rule 49."

The clear literal 1anSuaCe o f Rule l(b) has been the subject

of decision man;' times by this Board. Some of these decisions

were cited by the Referee in support of his correct holdings in

Awerd 19719.. In addi.tion to the Awards cited, the Referee could

have also cited Award No. 1 of Public Law Eoard No. 954 adopted

September 8, 1972. In that decision, Chairman and ?Jeutral Plem-

ber.Jlr. John H. Dorsey, decided a dispute containing an agree-

ment provision identical to the language contained in Rule l(b),

quoted,above. Award No. 1 of Public Law Board 95'1, among other

things, held:
_

"The weight of authority of Third Division, llational
Railroad Adjustment Beard case la?7 comnels 1 finding
that W!;~Q the Pcope Rule of 2n ;i~x'?c'-z~t  e.lYrr;2SSe:;

‘positions and work' bhat Wc?k I'ncc‘ aSSigned b.:i a
ca.x,rier to emnj.oyes withi:. f:?e collective :.:?rr?init?s
unit kt 1ereb y kecrjmes vested in wployes w~t.hin the
unit and way r:,:;t 'b.2 r";Tc!"ed 'except by agreement
between the parties.'

i: * *

Carrier's alleyed de"ense of past practice fa:lS for
the following reasons: (1) a Scope Rule such as



“paragraph (b) in the BRAC P,zreement  is not am-
biguous in the light of the case law of the Third
Division, :!tional Failroad Adjustment Roard;
(2) parole evidence is admissible, nateri.al and
relevant in the interpretation of an ambizuous
provision of an af;reenent only to arrive at the
intent of the parties; or, to find history,
tradition,, custom exclusivit,;r of contractual
investment of right to r:ork under 2 scope rule

Ceneral in nature - paragraph (b) of the con-
.frontinE; Scope Rule is specific;

* x *

The econonic consequences of a bona f!~dc contract
are not material, relevant or 0frFiGive value
before a forum charred with its interpretation and
application. If a party to a collecti.ve bargaining
agreement finds, by experience, that as to it the
term(s) are econonic2lly onerous, the remedy is
colle’ctive tarCaininr. This 3o.wd is ;;ithout
Jurisdiction to entertain such 2n argument and
resolve it by fiat.

I * *

For the Corcroln~ reasons we find and hold that
Carrier v!.olated and .Jiolates yaragrnph (b) of
the Scope Rule Twhen it 2ssigned or assigs the
work herein involved to an employe not within the
collective bar,:aininC unit of the BEAC Agreement.
*PI 11. (Underscoring supplied)

-.

Thus it is clear, notwithst2ndi.n~ l;rhat kzs been said in Carrier

Jlenbers’ Dissent, the clear un2mbi:uous provisions of Rule l(b)

vests in cmployes covered b:; the Cler!:s’ Acreecent ~!orlc oer-

formed by Clerks Iuntil such time as it is negotiated out in

the mmner provided. by Rule 40.

Dissenters rcl:r on the unsound and incorrect decision in

AT,iard 1.321: g. Award 13249 is wrong for 3f l e a s t  three re2scns.



T11is is vividly demonstrated by the Referee’s langage explain-

in; that “it is not appropos to the issues raised by this re-

cord” Carrier l:embers’ Dissent to Award 19719 opens with a.

partial quote of the explanation ‘;ihy Al:ard 13249 is in error.

The full.parngraph from :;hich this partial quote k:.as extracted

is repeated below::

“It is i-rue that Alqard 132149 (Ramilton), cited
by Carrie-r, did deny 3 cl3im in,solving these
same parties .ind this same scope rule. Esl;ever,
tint ;,~;!irc’ declt; V!l%!: 2 dLsput.2 cc~~ernir.,~; l.ir.-
,~s~‘.yl:a~: v:or;~: l‘trf3ri?eC! cn t:ie claimant’s rust
da;.sL’k;. 2 telc,yspl;er, ::;i;f, not ::I%!: tJ?e sbo,:ish-
Cent of a position claimd %o be prescrvcd~ to the
c1ir:;s b.. tile scope rule. I.‘ore I.,:.portant  , A::zrd
.132!:3 21; not discuss tl:io Eoard’s above cited
rul.I.ngs on the wanin:; of the term ‘positions
and ::orl: ’ in the instant rule and, conser:ucntly,
ve beljeve it 5.5 not Z3pi;XqsOpOS  to the issues rais-
,+*I. !>.Z !:!A7 n.L,L;.ii(!,_.~ ”

Award 13244 rad.2 -ieveral generalized and gatuitcus statements

net needed or connected :iith the issue in dispute. Even if

sue!] statements +:ere necessary to decide the dispute, they,

nocctheless, !rere still incorrect. Award 13249 does not cite a

single >Award as authority for its holding, and Referee Hamilton

clearly ignored the body of law concerned kith the I!orlc on Un-

ass.i’Cned Days issue, this, notwithstanding the fact, that ?Jork

on J.TnnssiEned E?::s ~a.5 covered by Decision No. 2 of the Forty-

Jlour l/eel: Commit’,ee, :?herein that Committee stated:



"***the intent of Pcction i .(I) is that where
~:orI; is required I.:;‘ the c:lrr!~er to be performed
on a day ::hich is not a part of any assignment,
either ?.n available extra or unassigned employee
who would otherwise not h:ive 1:" hours of wcrk that
reek or tl-.e reCul?r employee na; be used; unless
such ~:ork is perfozed by an available extra or
unassiG:ned cmployce x110 wuld othcwise not have
40 hours of V:or!< il:at week, the regular emplo:;ee
shall be used. Mere work is required to be
performed on a I:c!.l:lay  i!h!,ci; 12 not a part of any
assicnrcnt- the rer:ular employee shall be used.
I * ?l -11

and was 31~0 covered by I,rior A!vards :

Av:ard

ml

10250
10533
12957
13142

Referee

Edw. P. Carter
Sidney A. Yolff
il. Raymond Cluster
Horace C. Vokcun
Robt. J. I!ilson
Jerome A. Lcvinson
Benjamin II. l::olf
Daniel IIcuse

Deoi~s~it-,n !.I,. 2, a!?d tIie A;:xv?F. cited I.mmedictely  above, estab-

lish that even if the applicable Scope Rule was of the "general

type" rule, Referee Han:lton's decision in Axard 132k3 eras palpc-

bly.erroneous. T-h:?% tni s conclusion 13 correct is evidenced by

the fact that numerous Ay:ards, cubsequent to the ndopt:on of

Award 13249 , have not followed Award 13249, and have reached

correct conclusions. Such Awards rhot; that Axard 13249 is a

nullity on the :!orI: on Unassigned Days'issue:

Referee

14137
15615

I,iurray I:. Rohman
John J. ::CCOVer!l

16252 IXlton Friedman
16571 Bill Iieskett

-4- LABOR :1E:~:CER'S AIICVEJ! TO CARRIE
T:El:BERS' DISSENT 'I'0 A;IA,Y:D l?';lg
(DOCKET CL-15727)



Ar:?rd Referee

16672 John J. IlcGovern
17023 IJ)aniel House
17li25 Kurray IJ. Pohman
17521 Paul C. Dugan
17619 Paul C. DuEan
1.7 8 IiI: .Arthur 'rl. Devine
18092 David Dolnick
1321~5 Paul C. Du!:an
13260 Arthur W. Devine
183.96 John II. Dorsey
135'19 Robert Y. O'Brien
13356 Clement P. Cull
19039 Gene T. Ritter
19322 Gene T. Ritter
19364 Paul c. iIugwl
19439 Robert 1.T. O'Brien

Accnrdipgly, the neutral deciding Award 19719 was left with no

altcrnativr blot to held that Alward 132’49 was palpably in error.

T:i,e :'ajorTty in A::ard 13715 correctly stated:

f'U:2de~ pr?or Opir.ions of this Board the text of
6~1~ lib;! ai.LI,/e has bee11 held to preserve to the
C?e:.-k: ' @r:;mi::cti on all work be5~r.g performed un-
der the Clerks' A!;reemcnt, on the effective date
thereof, until it is ne(,:otiated  out in the manner
provided by Eale 49. es+5 .I'

This statel:!ent is supported by the Awards cited in the Opinion

of tl;e Public Law Board cited above, in this Answer, and by

Award 7168, Referee Carter, stating:

"Uncler this portion of Rule 1, work may not be
trnnsfer~red ?rom under the Agreement to enployes
undc? mother acreenent except by negctiation.
T:::e ~,rcr:I:j of tJ:e rule .?re plain and the Intent
is cle1r. In t!-.e confrontinp  c:se no positions
Mere trnnzZ'err4ed hut t'nat there eras a transcer
of vorlr csnnof !~e doubted. The AG:reemcnt :;!a~
made L,y the Carrier and the Orgac;z~tion and,
its nennir.;: teins clear, it is the ?unction of
this Eoard to enforce it zs made."



Referee Coffey held in Award 7349:

“We have it on good authority that the Enployes
vere coF;elled to resort to arbitration to get
the protection they see in a rule that enbraces
both posit!.ons ?nd xork. They stress :!hat is
now stated in clear and unar:bi,-uous texts, as
an obli<ztion of cor.tract, that ’ * * * not!]-
ing in this a,rreer:ent  shall be construed to per-
nit +“l!P rexoval of positions o? vror!r fr‘ox the
application of t!;ese rules, +i * ;* except by
apeercat bctveeh the parties signatory here-
to.’ .”



~pp.,frt:Ini;;~  th?r-rto cocld not be r4croved u:l:!cr
the clear and c:,:pllcit lsn,g~nge of t!le rule ex-
CeFt ?:; re':oti:tion ind a[;reemcnt of the Parties.
AlGll~"S 3653 , 57?,', c5oc!, 3673 and oJ:16 are direct-
l;r in point nnc'. controlling.

As to E,~;:nrd 111;?5 (Third 9upplescntxl), alto re-
lied 02 b? the Carrier ,and 'in,~olvifi,; these same
part!~er and the identical rcope P.u1e, zpparently
there t!:e P.eferee was per:;uaded to 2pFly the test
of excl:ucive ~:ot,!: perfor::once zr.cl fxnd that t h e
evidcr~?c to meet it was i~ncufficient . f&t P.osi-
ticn iz, a: has been stated, that t!:e special
Scope .%lr previsions of the Ar,reer:ent  in evi-
deuce' !:f:e ohvj.:~:te  the necessity of shoV!in;; such
excll.:cZ-ace perforrsnce t> the r:ovin;; party."

And, ?cferee F!ouse stated in Award 16126:

Irs*:elT I.,.,., '.l:+ "fy.'~,".l !IC:i‘+LI,rI.!, i .-'5 ":.;y!,' t:i?_t. tk,n
rorlr a:; descrlh+-: ibove ,x35 covered !;y the 'cope
Dule and :.tnder Paragraph (5) of thl:'. Pule, :;:ay
not be rer:oved from coveraze of the ?<Creement
except 1;:: aC;reement of ti;e parties."

Also, see Awards:

Award

6357
6937

ii;:
11903
14884
17603
17934

Referee

Donald F. Xcli?.hon
A. Langley Coffey
Edw. F. Carter
Edw. A, Lynch
Jim A. Dinehart
John ~11. Dorsey
Gene T. Pitter
Chas. Y!. Ellis

Examinsticn of the a'sundance of authorities, the literal

lan;;uace of tl:e rule, and the reccrd, clearly establishes that



it

ty

is Chrrier Xenbers

- not Award 19719.

' Dissent to Axard 19719 that Is a e


