NATTONAL RAlI LROAD ADJUSTMENT BOARD
Award Number 19738
THI RD DIVISIOR Docket Nunber TD- 19845

Frederick ., Blackwel |, Referee

(Anerica" Train Dispatchers Association
PARTI ES TO DI SPUTE: ¢

(Soo Line Railroad Conpany

STATEMENT OF CLAIM daimof the America" Train Dispatchers Association that:

(a) The Soo Line Railroad Conpany (hereinafter referred to as "the
Carrier") violated the effective Agreenent between the parties, Rule 4(a) there-
of in particular, when it refused to conpensate O ai nant Extra Train Di spatcher
R E. Krubsack eight (8) hours at one and one-half times the then applicable
Assistant Chief Train Dispatcher's position rate for August 3, 4, 10 and 11,
1970 which was service on the sixth or seventh days.

(b) The Carrier shall now compensate the individual Cdaimnt for the
amount of the difference between the pro-rata rate and the tine and one-hal f
rate for each date August 3, 4, 10 and 11, 1970 at the then applicable rate for
Assistant Chief Train Dispatcher's position to which he is entitled under the
terms of the Agreenent.

CPI NI ON_OF BQARD: Extra Train Dispatcher Krubsack worked off the train dis-

patcher's extra board in Carrier's Stevens Point, Wsconsin
Train Dispatching Office. Hs claimfor tinme and one-half, instead of straight
tine for work on the claimdates, is based upon Rule 4 of the Agreenent.

Carrier contends: 1) chat the Board is without jurisdiction to con-
sider the claimbecause no conference was held on the property; and 2) that its
met hod of payment during the claimperiod was proper under Rule 10 (e) and the
NOTE following Rule 4(b).

Petitioner objects to the Board's consideration of Rule 10{¢) and the
Rule 4 NOTE on the ground that Carrier "ever raised these issues on the property
and relied solely on a different rule prior to its Submission herein.

The general rule on the jurisdictional question is that the failure
to hold a conference on the property precludes consideration of the merits of
the claimby this Board. Award Nos. 12290, 11434, 11484, 13907, 13013, and
1747a. However, in Award 15880 (Zumas) this Board stated that:

"There is a" obvious and proper qualification to the
rule that this Board may not vest itself with jurisdiction
where there is no conference on the property. [f one of
the parties refuses or fails to avail itself of a confer-
ence where there is a" opportunity to do so, it cannot
the" assert the defense of a lack of jurisdiction. To
al | ow ot herwi se would do violence to and frustrate the
intention of the statute (Railway Labor Act)".
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In the Opinion in Award 15880 this Board cited a nunber or prior Awards as
being in accord with the holdings therein. See Award Nos. 12853, 10950, 10675,
10567, 13120, 13959.

The record here shows that the claimwas filed on Septenber 8, 1970,
was denied in a Septenber 30, 1970 letter by Carrier, and was 'appeal ed by the
Organi zation in a Decenber 3, 1970 letter. This last letter requested to be
advised of Carrier's decision within 30 days. Then, in a March 1, 1971 letter,
the Organization statedthat a conference had not bee" held, that it was agree-
able to a tel ephone conference provided this was acceptable to Carrier, and
that Carrier's failure to reply would be deened a denial of conference. |" am
April 6, 1971 letter the Organization stated that Carrier's failure to reply
was deened a denial of conference and that the clains were being forwarded to
the President of the Organization. The Organization's letters received no
response from Carrier until its Letter dated January 26, 1972, which discussed
the merits of the claimbut made no reference to a conference.

W believe these facts show that there was opportunity for a conference
and that the Carrier did not avail itself of that opportunity. The March 1 Let
ter of the Organization clearly raised the subject of conference, and, though
the letter expressed a preference for a telephone conference, we do not take this
expression to nean the Organization was agreeable to a tel ephone conference only
and not agreeable to a face to face nmeeting, Further, the Carrier gave no indi-
cation that a telephone conference was unsuitable or otherwise engage in a dia-
| ogue about a conference. The clains were not forwarded to the Organization's
President until 37 days after the conference subject was raised in the March 1
Letter. Yet Carrier remained silent during this period and for seven nonths

thereafter. It did not respond to the Organization's letters until January 26,
1972, and even then Carrier's letter made no reference to the Organization's
earlier statenments about a conference. In making these findings we have critic-

ally examned the Organization's attenpt to convert Carrier's silence into a
denial of conference. Such attenmpt, we conclude had no effect upon Carrier's
opportunity for a conference; it was but a neaningless act which received no
weight in our considerations. W have also considered that there are no time
limts in the applicable Agreement. |n this regard see Award 17709 wherein we
held that, in the absence of any specific time l[init on the rendering of deci-
sions, it must be presuned that the parties contenplated a reasonable time. W
cannot s%. here that the Organization was unreasonable in respect to the tine
factors which evolved on the property.

In light of the foregoing we find that this record does not preclude
claimant from having his claim considered by this Board.

We alseo find thatCarrier's defense regarding Rule 1@(e) and the NOTE
to Rule 4 is properly before the Board. 1Im Carrier's January 26, 1972 letter,
the NOTE was the subject of an express reference which inplicitly raised
Rul e 10¢e) al so.

Ve conme now to the nmerits of the dispute, The pertinent rules are the

third paragraph of Rule 4{a), the NOTE following Rule 4(b), and Rule 10(¢). These
rules read as ol | ows:



Award Number 19738 Page 3
Docket Number TD- 19845

“RULE 4 = REST DAY

“Extra Train dispatchers who are required to work as
train di spatcher in excess of five (5) consecutive days shal
be paid one and one-half tines the basic straight-tine rate
for work on either or both the sixth or seventh days butshal
not have the right to claimwork on such sixth or seventh days.

(b)) seeeeen

“NOTE: It will not be deenmed a violation of this agree-
ment for a train dispatcher to work in excess of
of five (5) consecutive days due to nmmking change
of assignments, in which case he will assune the
relief days of the position to which he transfers.”

“RULE 10 = FILLING POSITIONS -- VACANC ES

(c¢) Vacancies and new positions known to be of seven (7)
working days and no nmore than ninety (90) working days’ dura-
tion shall be considered tenporary. Notice of such tenporary
or new position shall be posted in the office where existing
for a period of seventy-two (72) hours and assigned to the senior
qualified applicant regularly assigned in that office making ap-
plication. Positions left unfilled shall then be pronptly bullet-
ined to all extra train dispatchers on the systemfor a period of
ten (10) days and assignment made, to the senior qualified appli-
cant within ten (10) days fromthe close of the bulletin, provided,
however, the bulletin may be closed and assignment made iwediately
upon receipt of application fromthe senior extra train dispatcher
on the system In the event no applications are received the senior
extra dispatcher assigned to the office extra board will be assigned
thereto. Train dispatchers filling positions under this Section (c)
will revert to their former positions or status, when such positions
are discontinued or termnated. Positions bulletined under this Sec-
tion (¢) that exist for nmore than ninety (90) days shall be immediately
rebul letined as regular under Section (d) of this Rule 10, except
when an extension of time is agreed upon between the General Superin-
tendent and General Chairnman.” (Underlining added)

The claimperiod covers July 29 through August 16, 1970. (The cl ai nant
did not work on July 27 and 28, 1970.) From Wednesday, July 29, through Sunday,
August 2, he worked five consecutive days in relief on a position of second trick
train dispatcher in Carrier’'s Stevens Point, Wsconsin Train Dispatching Ofice
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Begi nning on Mnday, August 3, he worked three full weeks vacation relief on
the Assistant Chief Dispatcher position, this is a Mnday-Friday assignment
wi th Saturday- Sunday rest days. On August 8, 9, 15, and 16, which were rest
days of the Assistant Chief Dispatcher position, he worked on a second trick
di spatcher position.

Theclaimant put in tinme slips for time and one-half pay for August
3, 4, 10, and 11, his contention being that these dates are either the sixth
or seventh days of work as an extra train dispatcher after conpleting five con-
secutive days of work as an extra train dispatcher. Carrier disallowed the
claim Instead, Carrier allowed tinme and one-half for August 8, 9, 15, and 16
whi ch were the rest days of the Assistant Chief Mspatcher position

Carrier says its method of paynent was correct under Rule 10(c) and
the NOTE to Rule 4. The Rule 10(¢) contention is that no applications were
received for the vacation vacancy on the Assistant Chief Dispatcher position
that claimant was the senior extra train dispatcher on the extra board when
the vacancy arose, and that, as such, he was properly assigned to and assumed
the eest days of the vacancy in accordance with Rule 10(e). The record shows,
however, that claimnt was not the senior train dispatcher on the extra board
at the time in question. Accordingly, Rule 10(c) has no application and his
work on the vacation vacancy, insofar as Rule 10(c) i s concerned, was et the
direction of Carrier.

But Carrier also contends that the Rule 4 NOTE, alone, justified its
action in that the NOTE applies where train dispatchers-regularly assigned or
otherwi se-are transferred to a position to afford vacation relief and, in such
cases, the relieving dispatcher assumes al|l conditions of the vacancy, including
rest days. The Award cited by Carrier on this issue, Award 11286, which in-
vol ved the same NOTE and these same parties, mght well be distinguishable from
the instant dispute, because that Award dealt with a regularly assigned dis-
patcher in contrast to the extra dispatcher herein. However, it is not necessary
to discuss that Award because the NOTE issue is resolved by correspondence which
is in the record before us, and which was exchanged prior to the inclusion of the
NOTE under Rule 4(b). This correspondence, in pertinent part, is as follows:

“July 20, 1949 letter of A C Peterson, General Chairnan,
A T.D.A . Stevens Point. Wsconsin

“Encl osed are the four copies of supplenental agreement,
which are unsigned for reasons set forth bel ow.

W Dbelieve that the note which appears after Rule 4(b)
shoul d be del eted because the |ast sentence of Rule 4(b) takes
care of the matter when a train dispatcher changes positions due
to exercise of seniority.

. ! :«;-i
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“I't appears that you wish us to agree to waive paynment of
punitive tinme to anyone who works in excess of 5 consecutive
days as train dispatcher when instructed to change positions,
instead of when making such in the exercise of seniority.

W feel that it is not consistent for us to agree to the
provigions of this note.”

“August 1, 1949 letter of E. J. Buhlman, Myt. Personnel & Safety,
Soo Line Railroad. M nneapolis. Minn,

“The note following Rule 4(b) is, of course, self explana=
tory and clarifies the int=nt of the agreement whenchanges in
assignnents are made due to exercise of seniority.”

“August 8. 1949 letter of A C. Peterson. CGeneral Chairnan.

“I'ncl osed are two copies (one of which is the original) of
the suppl emental agreenent. They heve been signed with the
understanding outlined in your letter of Aug. 1, 1949, that the
note under rule 4(b) applies specifically to changes nade by
train dispatchers in the exercise of seniority.”

The foregoing correspondence |eaves no doubt that the intent of the
contracting parties was that the NOTE only applies to change of assignments
through the exercise of seniority end, conversely, does not apply to the herein
facts where an extra train dispatcher changed assignments at the direction of
Carrier.

In view of the foregoing we find that the third paragraph of Rule
4 controls the herein facts. The claimdates of August 3, 4, 10, and 11 are
sixth or seventh days worked by claimant as an extra dispatcher after conpleting
five consecutive days of work as an extra train dispatcher. The claimdates are
clearly required by the third paragraph of Rule 4 to be paid for et the time and
one-half rate end we shall sustain the claim Award Nos. 12232, 15407, and
19549. The record shows, however, that the Carrier erroneously paid claimnt
tinme and one-half for ocher days during the claim period. Accordingly, our Award
here shell be subject to appropriate adjustment for these overpayments of wages
to claimnt.
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FINDIE3S: The Third Division of the Adjustment Board, upon t he whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Erployes W thin the meaning of the Railway Labor Act,
as approved June 21, 193%;

That this Division of the Adjustreznt Board kas jurisdiction over the
di spute invol ved herein; and

That the Agreement WaS violated,

A WARD

C ai msust ai ned subj ect to adj ustnent for overpayments of wages
during claim period.

NATIONAL RAILNCAD ADJUSTIZLT BOARD
By Order of Third D vision

ATTEST: é.* . .

Executive Scceretary

Dat ed at Chicage, Illinols, this 11th day or Moy 1973.



