NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Number 19789
TH RD DI VISION Docket Nunber CL-19580

Alfred H Brent, Referee

(Brotherhood of Railway, Airline and Steanship O erks,

( Freight Handl ers, Express and Station Enpl oyes
PARTI ES TO DISPUTE: (

(CGeorge P. Baker, Richard C. Bond, Jervis Lsngdon, Jr.,

( and WIllard Wirtz, Trustees of the Property of

( Penn Central Transportation Company, Debt or

STATEMENT OF CLAIM:Claim of the SystemCommittee of the Brotherhood (G.-7010)
t hat:

(a) The Carrier violated the Rul es Agreement, ef fective February 1,
1968, particularly the Scope by using Scott Brothers' driver and tractor-trailer
to performthe assigned duties of employes covered by the Scope of the Rules
Agreenent transporting company material between other storehouse locations and
the main storehouse, 30th & Race Streets, Philadelphia, Pa., Eastern Region,
Phi | adel phia Division seniority district.

(b) Caimnt John Gant, Jr., Chauffeur. be conpensated one day's
pay for Thursday, Cctober 31, 1968, on account of this violation. (Docket 2444)

CPI NI ON OF BOARD: The Carrier used a Scott Brothers tractor trailer and driver

to transport materials from outlying Conpany storehouses to
the main storehouse at 30th and Race Streets, Philadel phia. Pa. The Organiza-
tion contends that this is a violation of the Scope Rule and that the clai mnt
is entitled to be conpensated for one day's pay for Thursday, October 31, 1968.

Wen the subcontracted work is of such a nature as not to be considered
exclusively the work of the claimant's classification, then failure of the Carr-
ier to assign the work to the claimant is not a violation of the Scope Rule.
Award No. 13280 (Reagan) between the sanme parties, the same Scope Rule and a
simlar factual situation, clearly sets forth the criterial

“In this situation of a systemw de Agreement the Caimants
must satisfy

1., The test of exclusivity in order to prevail; that is,
the work must be shown through custom practice, and
tradition to be the exclusive possession of C aimnts.
Conform Award No. 11805 (Dol nick) and others.

2. The test of uniform practice, that is, that they have
exclusively perforned the clainmed work. Conform Award
No. 12360 (Dersey) and ot hers.
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"Upon a careful examnation of this record in the light of
the foregoing rules the clai mcannot be sustained. The
facts do not establish exclusivity and uniformty.

"It is mandatory on the part of Caimants that they show
an exclusive right to the work clained. Failure to so
establish is fatal to their claim"”

Simlar claim have come before this Board on so many occasions
that the principle should be considered stare decisis.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

‘That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

The Agreenent has not been violated.
AWARD
The claim -is deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division

ATTEST: gé%
Executi've Secretary

Dated at Chicago, Illinois, this 31st day of My 1973

s



