
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 19794

THIRD DIVISION Docket Number TD-19851

John H. Dorsey, Referee

(American Train Dispatchers Association
PARTIES TO DISPUTB: (

(Southern Pacific Transportation Company
( Texas and Louisiana Lines

STATEMENT OF CL4IM: Claim of the American Train Dispatchers Association that:

(a) The Southern Pacific Transportation Company (Texas and Louisiana
Lines), hereinafter referred to as "the Carrier", violated the Agreement in
effect between the parties, Rule 2 (b) thereof in particular, when on August
17, 23, 27, September 1, 3, 9, 16, 22, 23, 24 and 27, 1971 it required and/or
permitted an officer, supervisory employes and others not within the scope of
said Agreement to perform work covered thereby.

(b) The Carrier shall now compensate Train Dispatchers V. F.
Kapczynski, E. J. Moltz, W. R. Whittington, W. 5. Stewnon, W. R. Whittington,
T. E. Malcolm. C. L. Frost, W. R. Stewmon, W. R. Whittington, C. Stewart, P.
Cain, W. R. Whittington, C. L. Frost and V. F. Kapczynski respectively one
day's compensation at Chief Dispatcher's penalty rate for said violations.

(c) The individual Claimants identified in paragraph (b) were
observing rest days on the corresponding dates identified in paragraph (a)
and were available for service.

(d) Violations and Claimants referred to in paragraphs (a) and (b)
above on specific dates are as follows:

(1) V. F. Kapczynski, August 17, 1971 - Division Superintendent
E. F. Winterrowd, Lafayette, instructed the conductor of Train No. 58 as
follows: "Pick up at Scott SLSF mty box and bring to Lafayette."

(2) E. J. Moltz, August 23, 1971 - Supervisory Agent H. D.
Girouard, Lafayette instructed the crew of Train No. 58 at Crowley,  Louisiana
as follows: "Pick up at Duson CiW 141140 mty box for Lafayette Yard."

(3) W. R. Whittington, August 27, 1971 - W. J. Savannah,
Agent, Strang, Texas instructed the crew of the Texas City Switcher at Engle-
wood as follows: "Pick up GATX 29815 mty tank on Deer Park team track."

(4) W. R. Stewnon, September 1, 1971 - A. .I. Mancfsky, Super-
visory Agent, Beaumont, Texas instructed the Extra South Port Arthur Local
at Beaumont as follows: "Pick up at Mobil Chemical Viterbo MOBX 94517 ACFX
54682 Chem for Fiberton NC, Weigh at Beaumont."
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(5) W. R. Whittington, September 3, 1971 - R. Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed SP Train No. 160 at Lufkin, Texas
as follo"s: "Pick up one car lumber at Georgia Pacific Lbr Kountze car No.
SP 509636 and handle to Beaumont for weighing, list and bills in box at Kountze."

(6) T. E. Malcolm, September 3, 1971 - H. D. Girouard, Super-
visory Agent, Lafayette, Louisiana instructed the crew of Train No. 58 at
Crowley, Louisiana as follows: "Pick up MKT 6950 mty box at Bob Farm h Garden
Scott also EFCX 2355 feed and bring to Lafayette."

(7) C. L. Frost, September 9, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed the crew of Extra South as follows:
"Pick up at Mobil Chemical Corp, Viterbo, Texas NATX 24710 mty tank Freeport
Texas via SP BMT MP."

(8) W. R. Stewmon, September 9, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed Extra South as follows: "Pick up
at Mobil Chemical Corp., Viterba, Texas ACFX 54683, MOBX 94500, MOBX 94531 Chems
for Fiberton NC via SP NOR SOU. Weigh at Beaumont."

(9) W. R. Whittington, September 16, 1971 - W. J. Savannah,
Agent, S:ra*g, Texas instructed the Texas City Turn at Englewood, Texas as
follo"s: "Pick up GATX 66204 mty tank no" on Pasadena team track."

(10) C. Stewart, September 22, 1971 - A. J. Manofsky, Super-
visory Agent, Beaumont, Texas instructed the crew of Train No. 69 as follows:
"Pick up at International Harvester Co. Amelia, Texas LN 24170 mty flat."

(11) P. Cain, September 22, 1971 - H. D. Girouard, Supervisory
Agent, Lafayette, Louisiana instructed the crew of Train No. 58 at Rowley,
Louisiana as follows: "Pick up at Scott Feed Store, Scott, La. SP 174118 mty
box for Lafayette Yard."

(12) W. R. Whittington, September 23, 1971 - A. J. Manofsky,
Supervisory Agent, Beaumont, Texas instructed the crew of the Port Arthur
Local as follo"s: "Pick up at Mobil Chem Viterbo ACFX 54683 MOBX 94509, MOBX
94514 Chem to Fiberton NC weigh at Beaumont."

(13) C. L. Frost, September 24, 1971 - F. A. Cunningham,
Traitrmaster  StLSW Railroad, Shreveport, Louisiana instructed the crew of
SP Train No. 217 at Shreveport, Louisiana as follows: "At Keithville, La.
KCS 1 4571 empty box. Pick up."

(14) V. F. Kapczynski, September 27, 1971 - R. Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed the crew of a local freight at
Lufkin, Texas as follows: "Pick up one car lumber at Georgia Pacific Kountze
Car No. SP 509240 goes to Beaumont for weighing and forwarding list and bill
at Kountze."
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OPINION OF BOARD: In paragraph (d) of the Claim the Organizatioc sets forth
the facts of occurrences on 14 specified dates, which facts

it alleges, in paragraph (a) of the Claim, prove that Carrier, in each instance,
violated Rule 2 (b) of the Agreement. The facts are undisputed.

Rule 2 (b), with emphasis supplied, reads:

"(b) Chief Dispatchers' and Assistant Chief Dispatchers'
Positions. These classes shall include positions in
which the duties of incumbents are to be responsible
for the movement of trains on a division or other as-
signed territory, involving the supervision of train
dispatchers and other similar employee.; to supervise
the handling of trains and the distribution of power
and equipment incident thereto; and to perform related
work."-

Organization admits that in past practice on the property, employes
other than Chief Dispatchers and Assistant Chief Dispatchers issued instructions
of the type setforth in paragraph (d) of the Claim; but, it contends eve* if
such practice had "existed 'since time immemorial' if that practice is in con-
flict with the provision of an Agreement between the parties, the Employes
have a right to insist upon compliance with the clear and unambiguous provisions
of the controlling Agreement, which shall prevail over such conflicting practice."
We agree with that principle as stated. But the principle is applicable only
when its proponent satisfies its burden of proof that Rule 2 (b) clearly and
unambiguously vests exclusive right to the involved work in employee classified
as Chief Dispatchers or Assistant Chief Dispatchers.

The Awards of this Division have consistently held that classification
provisions identical to or in substance the same as Rule 2 (b) have consistently
denied claims that Dispatchers have an exclusive right to issue instructions
to local trains concerning the picking up or setting out of cars. This body
of case law has precedential value in the absence of proof that its premise is
empirical and/or its reasoning sophistry. We find no such defects in the pre-
cedent Awards; nor, do we find that the clause emphasized in Rule 2 (b), a,
expressly vests a.* exclusive right in Chief Dispatchers and Assistant Chief
Dispatchers to issue instructions to local trains concerning the picking up
or setting off of cars.

In the resolution of this dispute we find no aid in the definition
of "equipment" in the publication titled "Official Railway Equipment Register."
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FINDINGS.: The Third Division of the Adjustment Board, upon the whole record
and all tbc evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Enploycs involved in this dispute are
respectively Csrriar 2nd Exployes within t!le meaning of the Railway Labor
Act, as npproved June 21. 1934;

That this i)i~v<sion  of the! Adjusti::,:nt !:oard ha3 jurisdiction over
the clispu'e invol~v;- ilcrcin; and

'That the Carrier did not vioiacc the Agreement.

A \~! ,! R i3- - -

Claim denied.

NATIOi%\L  Rr1ILROP.D  AI~.TL!ST?lET!2 BOARD
Ey Ortl?r of Third Division

AT'XST: JG g&&g&$&
Fsccutivc Sr::rCi:al-y

Dated at: C!~jcq;o, Il?inois, this ?Iz. day of ii*..,. ' -7



LABOR KWBER'S DISSENT TO ALYARD NO. 19794, DOCK!2 TD-19851
tUZr'~lES D(IRSlX

Award No. 19794 evades tho insus end feilr, to contribute anything toward
Iho C-enera: Fury-OSJS  of “ha Railwey I~abor Act, xpocifically Section 2 therecf
rc::ding "The pi!rposcs  0: t.L.c Act ara: . . . (5) to provid;: :‘or the prompt and
ordori.y sottlemsnt  of all disputes  gro+.:~g  cu: of gricvencos  or out of the
intor?retaticn  or opplica:ion  oi‘ ~l~ree;ionts covnrins rctos of pay. rules, or
vor1:ir.g conditions. 8'

T?JO ?-‘mnioyc~s plainly idsntifiis the subjr.Lt; of tho dispute, stating in
their subniszicn:

Award No. 19794 quctas ths rule in question. stating:
"Mule 2 (bj, with emphasis siipplied.  rusts:

'(b) Chief Dispatchers' and Assi%lcnt  Chief @ispatchers'
Paziticns. Those classas shall include positio:ls  in
which ths dut'los of incumbents  ?.re to be responsible
for the I.;ovcncnt  of trains on a division or o3.w es-
signed territory. invclving the cuporvision  of train
dispatchers end other sitzilar  emgloyns: to rvnsrvi.;s---:-
the handling o! trains end the dintributicn 01' polier- -
ond equi;:xant  lncltiozt thereto; :ind to ~wrforn i-cl&ted
vi0r.k.  e ta- -

rho emphasis supplied section of the ruio cited in the award broadens the clew15
identifiod subject or siops of the dlzputo by incl,xding  Lao ;rords "and to kctforn
relcted'work".

I?ith this inclusion it '6~~s reasonable to a~:;u:ne <he L"ard,for soae roecon,
deocad it nococrury to rula on or intorprot the j~llrase "and to perform role.tod
v:ork" end/or e,:!unted the nctual issunnce of instructions to be related Fork. 'r'ho r
fox+, in ra-armn;3nt  the specific nuestlon was asked  if ths rocrrd clearly shovisa
the supervision rather than the issllance  of instructions xas the issue in question
Tine eifiruative  response t1.r.t the basic issue vas recognized to be the hand!,ir.  of
trains is confirm--d tw plezos in ths ~Aw?.rd where t!m vords "to local zrainr: con-
cerninz the pick& up or vatting off of cars" we used.
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