NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 19794
TH RD DI VISION Docket Number TD- 19851

John H. Dorsey, Referee

(Anerican Train Dispatchers Association
PARTI ES TO DISPUTE: (

(Southern Pacific Transportation Conmpany

( Texas and Louisiana Lines

STATEMENT OF CLAIM: Caim of the Anerican Train Dispatchers Association that:

(a) The Southern Pacific Transportation Conmpany (Texas and Loui siana
Lines), hereinafter referred to as "the Carrier", violated the Agreenent in
effect between the parties, Rule 2 (b) thereof in particular, when on August
17, 23, 27, September 1, 3, 9, 16, 22, 23, 24 and 27, 1971 it required and/or
permtted an officer, supervisory employes and others not within the scope of
said Agreement to perform work covered thereby.

(b) The Carrier shall now conpensate Train Dispatchers V. F.
Kapczynski, E. J, Moltz, W R Wittington, W R, Stewmon, W R Whittington,
T. E Malcolm C L. Frost, W R Stewmon, W R Wiittington, C Stewart, P.
Cain, W R Wittington, C L. Frost and V. F. Kapczynski respectively one
day's compensation at Chief Dispatcher's penalty rate for said violations.

(e) The individual Caimnts identified in paragraph (b) were
observing rest days on the corresponding dates identified in paragraph (a)
and were available for service.

(d) Violations and Claimants referred to in paragraphs (a) and (b)
above on specific dates are as follows:

(1) V. F. Kapczynski, August 17, 1971 = Division Superintendent
E. F. Wnterrowd, Lafayette, instructed the conductor of Train No. 58 as
follows: "Pick up at Scott SLSF nmy box and bring to Lafayette."

(2) E. J. Mltz, August 23, 1971 -~ Supervisory Agent H D.
Grouard, Lafayette instructed the crew of Train No. 58 at Crowley, Louisiana
as follows: "Pick up at Duson CNW 141140 nty box for Lafayette Yard."

(3) W R Wittington, August 27, 1971 = W J. Savannah,
Agent, Strang, Texas instructed the crew of the Texas City Switcher at Engle-
wood as follows: "Pick up GATX 29815 nty tank on Deer Park team track."

(4) W R Stewmon, Septenber 1, 1971 - A J. Manofsky, Super-
visory Agent, Beaurmont, Texas instructed the Extra South Port Arthur Local
at Beaurmont as follows: "Pick up at Mbil Chemnical Viterbo MOBX 94517 ACFX
54682 Chem for Fiberton NC, Wigh at Beaunont."
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(5 W R Wittington, Septenber 3, 1971 - R Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed SP Train No. 160 at Lufkin, Texas
as follows: "Pick up one car lunber at Georgia Pacific Lbr Kountze car No.
SP 509636 and handle to Beaurmont for weighing, list and bills in box at Kountze."

(6) T. E Malcolm Septenber 3, 1971 = H D. Grouard, Super-
visory Agent, Lafayette, Louisiana instructed the crew of Train No. 58 at
Crowley, Louisiana as follows: "Pick up MKT 6950 nty box at Bob Farm & Garden
Scott also EFCX 2355 feed and bring to Lafayette."

(7) C. L. Frost, Septenber 9, 1971 - A J. Manofsky, Super-
visory Agent, Beaunont, Texas instructed the crew of Extra South as follows:
"Pick up at Mobil Chenical Corp, Viterbo, Texas NATX 24710 nty tank Freeport
Texas via SP BMI MP."

(8) W R Stewmon, Septenber 9, 1971 - A J. Manofsky, Super-
visory Agent, Beaurmont, Texas instructed Extra South as follows: "Pick up
at Mbil Chemical Corp., Viterba, Texas ACFX 54683, MOBX 94500, wosx 94531 Chems
for Fiberton NC via SP NOR SOU. Wi gh at Beaunont."

(9) W R Wittington, Septenber 16, 1971 - W J. Savannah,
Agent, Strang, Texas instructed the Texas City Turn at Engl ewood, Texas as
follows: "Pick up GATX 66204 nty tank no" on Pasadena team track."

(10) C Stewart, Septenmber 22, 1971 - A J. Manofsky, Super-
visory Agent, Beaunont, Texas instructed the crew of Train No. 69 as follows:
"Pick up at International Harvester Co. Amelia, Texas LN 24170 nty flat."

(11) P. Cain, Septenber 22, 1971 - H D. Grouard, Supervisory
Agent, Lafayette, Louisiana instructed the crew of Train No. 58 at Crowley,
Loui siana as follows: "Pick up at Scott Feed Store, Scott, La. SP 174118 nty
box for Lafayette Yard."

(12) W R Wiittington, Septenber 23, 1971 - A J. Manof sky,
Supervi sory Agent, Beaunont, Texas instructed the crew of the Port Arthur
Local as follows: "Pick up at Mbil Chem Viterbo ACFX 54683 MOBX 94509, MOBX
94514 chem to Fiberton NC wei gh at Beaunont."

(13) C L. Frost, Septenber 24, 1971 - F. A Cunni ngham
Traimmaster StLSW Railroad, Shreveport, Louisiana instructed the crew of
SP Train No. 217 at Shreveport, Louisiana as follows: "At Keithville, La.
KCS 1 4571 enpty box. Pick up."

(14) V. F. Kapczynski, Septenber 27, 1971 - R Keenan, Agent
AT&SF Railroad, Kountze, Texas instructed the crew of a local freight at
Lufkin, Texas as follows: "Pick up one car lunber at Georgia Pacific Kountze
Car No. SP 509240 goes to Beaumont for weighing and forwarding list and bill
at Kountze."
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OPINION OF BOARD: I n paragraph (d) of the O aimthe Organizatior. sets forth

the facts of occurrences on 14 specified dates, which facts
it alleges, in paragraph (a) of the Claim prove that Carrier, in each instance,
violated Rule 2 (b} of the Agreenent. The facts are undisputed

Rule 2 (b), with enphasis supplied, reads:

"(b) Chief Dispatchers' and Assistant Chief D spatchers
Positions. These classes shall include positions in
which the duties of incunbents are to be responsible
for the novement of trains on a division or other as-
signed territory, involving the supervision of train

di spatchers and other sinmilar enployee.; to _supervise
the handling of trains and the distribution of power
and equi pnent incident thereto; and to perform related
work. "

Organi zation adnits that in past practice on the property, employes
other than Chief Dispatchers and Assistant Chief Dispatchers issued instructions
of the type setforth in paragraph (d) of the daim but, it contends eve* if
such practice had "existed "since tinme imenorial' if that practice is in con-
flict with the provision of an Agreenent between the parties, the Employes
have a right to insist upon conpliance with the clear and unanbi guous provisions
of the controlling Agreenment, which shall oprevail over such conflicting practice."
W agree with that principle as stated. But the principle is applicable only
when its proponent satisfies its burden of proof that Rule 2 (b} clearly and
unanbi guously vests exclusive right to the involved work in enployee classified
as Chief Dispatchers or Assistant Chief Dispatchers.

The Awards of this Division have consistently held that classification
provisions identical to or in substance the same as Rule 2 (b) have consistently
denied clainms that Dispatchers have an exclusive right to issue instructions
to local trains concerning the picking up or setting out of cars. This body
of case |aw has precedential value in the absence of proof that its prenise is
enpirical and/or its reasoning sophistry. W find no such defects in the pre-
cedent Awards; nor, do we find that the clause enphasized in Rule 2 (b), supra,
expressly vests an exclusive right in Chief Dispatchers and Assistant Chief
Di spatchers to issue instructions to local trains concerning the picking up
or setting off of cars.

In the resolution of this dispute we find no aid in the definition
of "equipment” in the publication titled "Official Railway Equi pment Register."
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FINDINGS.: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carriecr and the Employes involved in this dispute are
respectively Carrier znd Employes Within the neaning of the Railway Labor
Act, as approved Junc 21, 1934;

That this division of the Adjusticont Board has jurisdiction over
the dispute involvr hiorein; and

That the Carrier did not violatc the Agreenent.
AWARD
Cl ai m deni ed.
NATIONAL RATLROAD ADJUSTHENT BOARD
By Order of Third Division
-
ATTEST: ——-M
Fxceutive Scuoretary

Dat ed at Chicago, Illinois, this 7ls. day of Haor 777
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REFZREE DORSEY

Award No. 19794 evades tho issus end feils to contribute anything toward

tho General Purrposas Of ths Railwey labor ACt, specifically Ssotion 2 therecf
reading "The purposes of the Act aro: . . . (5) to provida for the prompgt and
orderly settlement Of all disputss groving cut of grievances or out of the
interpretaticn or application of agreemonts covering rates cf pay. rules, or
working conditions. »

Tho ¥mrloyes plainly identifi<d the subiect of tho dispute, stating in

their cubmiscien:

“Rule 2 of tha Agreement prevides in parsgraph (b} thereof,
that the duties of the ingumbents ¢ issistant Chief Dicpxicher
positisns will include, zmang others (1) being resgonsitle for
the movement of trains on a division or othor sssigned territory,
and (" 1o supervise the randling of irains and the c¢isiribution
of powar ¢ “and eqllpmenu incident thereto. i&mphasms audcﬂ)

It is on the above emphzsized Agreement provisions that the
wnstany dispufe lso based, in its entirety.®

Award No. 19794 quctes ths rule in question. stating:
"Hule 2 (bj, with enphasis supplied, reads:

"(b) Chief Dispatchers' andAssisiant Chief pispatchers’
Pociticns. Those ¢lasses shall include pogitions in

whi ch ths ¢uties of incumbonts are to be responsible

for the iiovement of trains on a division or athor as-
signed tzrritory, invclving the supervision of train

di spatchers end other siwmilar employes; 10 cupsrvisa

t he handlinz of trains and the distributicn ol povwer
ond equipment incident thereto; znd to perform related
worg,'"

rho enphasi s supplied sectien of the rulo cited in the award broadens the clearly
i dentifiod subject or scope of the dispute by including tuo words "and to perforn
releted- work",

With this inclusion it was reasonable t0 acsums the Award, for soze reagon,

deomad it noceccary to rule on or intorpret the phrase "and to performrelatec
work" and/or euusted the actual issuaunce of instructions to be related work. ‘'Thsre

fore,

i N roa-argusont tho specific nuestion was asked i f the reocerd clearly shoviza

the supervision rather than the issuancs of instructions was the issue in guasiion
The affirmative response thst the basi c issue was recogni zed to be the handling of

trains is confirm-d two pleces i N the Lward Where thewords "to local zrains con-

cerninz ths picking up or setting off of cars" ace used.
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The bsoic issue, and in Iost tho only iscus, in dispute was the duty of
the positicns centaincd in the cepurate c‘hu ¢ of the rule reading "to super-
vice tho rondling of tiol ot cation ef pover and equipmsnt incident
therato; . . .. Valle o Lo She clouze vand to porform releted
vork.,® ceuld Lz cono'rusd L infermaclion or consilderation to
dztericine tho intent, was duvy i clause “io suparvizs ihe hanaling
of trains and the Ao rirution of rowapr and o ulpzsnt incident thareoto® in crys-

es 1

tul clear longuene doserib he vork in ueosion.

fward Da, L8700 overloois dho lanzuart ceanisined in the elsuse describing

tiie duty onl cearcucs Ity ocelloral inforsinien, ctating:
's

"o . DUt the rringcipic is rrrilceblc only vhen its
rropanuat wuuislies 1ts turden of preod tihzy bwls £ (b))
cloarly ant vronzbigueoly vesto crciucive 1100 te the in-

volved ol Lo eaplcyra vlagsilicdl oo Chicy Dicpaichers or
fafictent Chio S Dicprlusiwrs,

The foocrlr ol thls Divisl
c?v:;L:LcﬁiJ,: oY 'irinn: ieomiierl to e Y. oubuiunca tha

s © g S
[T R £ T S N A

!
roneaning ropuichry. o find ro o Luch gefects io
verdg; nos, do w2 find that the ¢louse emghicized i Ruls 2 (b).
’ vcstn an exelusive right in Chiaf Di petchuers
srevcners to iscus instruchtions o local
pilcking up or cesting off of cars.

SULTL, CERITLY
ant. Acsistani O
trilns censoralag tn

The reguiremsnt that an exclucsive right to perform the work bs proven by
histsry, custnm, or preciice or othorwise is unwarrsnted and improper for the
clevse defining the duwn, uets cut Lhe work in question. The tims-vorn, oftcen
mig-usad exclusivity thoory, l1.e. burdsn of proed, has no place in the udjudi-
CWtion of o dizpute uniler & cleor and comneics rule. Vhile the Reilway [abor
‘or getll-ont or dispunes covering both Lhe interpretation er

Aprecmentr, thon tho ~ule ig clf“rlv worded, what is reaquired
2 intorp tauion ot the vritten words ot whsther iho writien words have
: gy hird Divislion has so ruled on many occasions,

Award Mo. L1026, oanlok

"The Ab1a:msqt tatvosar he pariies 1s systew-wide. It
is not confised solsly G0 Sacrementic or to West Dakland or
to any one oi the Lorrier’s Divisions., [t includes them all.

While Lt io Tiue tlaet tho Coployss ¢ not have sccess to ell
Corvior's reoaoacds, and that it 33 vametimes difficult to
mnow alh that 15 oopperirg in (ho system, it Lo asvorthsloess,

e
x"‘t i "
hﬁﬁ&ﬁi
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the cobligation of the Empluyes to maks certain that the
work belonging teo Signalren is cpeciflcally set out in

tho fpgreement. TIL it is nct so set out, then the work
belon;s to thoh ¢aly if by oractice, custom and uzpnze of
on tha property, work has tsan done system-wide exclusive-
1y by Sipnalisz.  fze fecras 3207 (Mofoy), 5404 (Dariar),
7805 (Cerey) o:cd 4208 (Robertson),

-
]
N
(3]
(93]

Doiaer: .

‘nd, reeasonnble men ruy differ as to
wheliize ra:xtuu we' of rirqns) ggulpmsnt is an ex-
clurive great of the work of snow rewoval rom auch
enulrrant.  Cercuoquensly, tie principla, that wvhen
wo Iind wiplipeiir In o scoro rule Ly Lurden io uron
petiticner vo nvave that hictorically =nd custemzirily
tho work involved nas beun cxglusively rorformod Ly
paployud coveryd Ly an agroement, is applicable.

A ﬂ‘“d

e

Awerd No. 154271, O'kriasn
“in order to susiain their contentioan, tha Grezni-

sotion o acn tho svwden of provirs that tho Agrasemont oclsardy
granis 1t exclucive right Lo the work conmplained of by say-
ing that such worl is ressived to the Organization, or, in
the abuence of such a Rule, it must prove, by probaiive evi-
dence, thatl the work ig of @ kind that has bsen hictorically,
custconrily, and erelusively pecformed by employes covered
by the fAgreement.®

When rou have & rule defining the work or duty, proof of exclusive right is not
aprcros. Tnis wuest be true, otherwise the excluslive right thsory could destroy
any rule in an fA:reement bty & single violetiecn or deviation regardless of the
circunstances. The exclusive right thaory has epplication c¢nly when tho work

or duty is net dafined or the definition is ambiguous. The clause “to super-
vice the handling of traing ond the diztribution of power and equipment incident
thereto" is not ambiguous and collateral svidence is not required to determine
ite intent or meaning.

fward No. 197234 searches for precedential support of the Opinion rendered,
stating:

“The Awards of this Division have consistently hold that
classcificaticn provisions identical to or in substancs the
seme as Rule 2 (b) have consistentl; denied claims that Dis-
patchers have an exclusive right 4¢ issue instructicens to local-
trains concerning tha picking up or cetting out of cars. This
body of casc law has procedsntial value in theo absonco of proof
that its premise is empirical and/cr its reascning sophistry."
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Tae finding in Award No. 197%i and other avards of this Division adjudicating
disputes involvins fhe duty "i» supervite tho handling of trains and the dis-
ribution of pover end eguipmont incident +hzretoY on ths rasis of proving the
siclusive right to such work, clearly and plainly rsserved in Lhwo Agreement
rule, iz cmpiricivis pure and simpls for iho rule lsriuzge is nol interpreted
or conzinared.
In ciosing, tha Lward siatec
"In tihe resolulicn of thiz dizspute we Ffind no zid in
the defiriticn of 'eouipmsnt' in Lthe %

*O0fTicicl Hullvay Bgulpmont Repic

ot
[
e TR

In gach of tho conuia It oraragrarh (A of the Statemont of Cluim in the

" i rumber o naaters o 2 certcin corzoare shovwn cod in she Officla
iposent bocisuer yoo find Cnese cars listod.  wne rogluotor should

ard oo 2Zlebilieh tho b bhe oqr o cars fdoatifiea in cach ccourance

dat vord o ouszd in the role.

the Tioding in io2rd Neo 153794 denyir: the cluaims
traing concerniy the pleling up and cotting off of
~ P T S S N P I ATt B N e T R N
wANA G L N ) [CF PR Llvmpardde aatfsy N oa VAW Lile) Liiswa Wt LA Y R e L]

TS Pl wiawdbiy wii GULY, L1064 CLLGL1C CRar .
or sophiuiry.  Awerd fu. 1079 L reosuires cornhicticatiuvn to the dogree that you muss
either ctoept that "lecsls! cre not trains cr that esuiprent is not equip=ent vihen
oving ¢n & locel train or both.

Ci v Uled walLp: 5w

The dicpute wat ned over '"clasgificotion provisions" but & clear-cut duty
doefined in the Agroetient, 1.0. "to svporviss tho handling of treins and thoe dis-
tributicn of power and cauivmzntr. Award iin. 19794 has nullified the instant
claims b evading o ismue and failing +5 consider end/or interprot the rule.
Therefors, Award No. 15704 is in error and I must dissent.

3
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J. P, ERTICKaon
LABOR LEMBER




