NATIONAL RAILROAD ADJUSTMENT BOARD

Avard Nunber 19808
THI RD DI VI SION Docket Number CL-20064

Frederick R Blackwell, Referee

Brot herhood of Railway, Airline and Steamship Cerks,
Freight Handl ers, Express and Stati on Employes

(
(
PARTI ES TO DISPUTE: (
(The Belt Railway Conpany of Chicago

STATEMENT OF crAIM: Claimof the System Committee of the Brotherhood (CL-7236)
that:

1. The cCarrier violated the Cerk's Agreement when it disnissed
Janitor Wiite from service on Decenber 23, 1971.

2. Caimthat the Carrier's action was arbitrary and an abuse of
di scretion.

3. Caimthat Janitor Wiite be restored to service with seniority
rights uninpaired and conpensated for all wage losses sustained, effective
April 25, 1972.

OPI NI ON OF BOARD: Fol lowing hearing the claimnt was dismssed, effective

Decenber 23, 1971, for (1) engaging in outside enpl oynment
while marked off for "personal business" and (2) failure to furnish medical
evi dence respecting absence from wokwhile marked off for sickness. The
Petitioner asserts that claimnt is illiterate and that such constitutes a
sufficient mtigating fact to render the dismssal unjustified.

Caimant held a regular relief assignment as janitor when this dispute
arose. He marked off because of "personal business™ from Novenber 5 to 13, 1971,
and because of sickness from November 13 to Decenber 16, 1971. On this lest date
Ca(rjrier Learned that claimant had worked as a |ongshoreman on Novenber 11, 12,
and 13, 1971

There was no probl em about clai mant being of f on November 5 and 6 be-
cause of personal business; however, on Novenber 7, at 1:30 a.m, he phoned in
to mark off for personal business "until further notice", Between Novenmber 7
and 13, M. H C MIIs, Supervisor Car Operation, called claimnt's phone several
times and Left call-back messages. On Novenber 13 C ai mant phoned M. MIIs and
was told by M. MIls that indefinite | eave for personal business was not perw
mitted, Caimant then said he was sick, whereupon M. MIls told himto provide
medi cal evidence of sickness upon return to work. Caimant did not return to work
pronptly, so M. MIls phoned himand left further call-back nmessages on Novenber
29 and 30. On Decenber 3, 1971, M. MIls wote claimant that, if medical evi-
dence of sickness was not provided by Decenber 12, his conpany file woul d be
closed. Caimnt did phone M. MIIls on Decenber 15, 1971 to say he was still
sick and, due to a change of address, had just received the Decenber 3 letter.
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At the hearing claimnt subnmitted a nedical statement showi ng that
he had been under a doctor's care since Novermber 12, 1971. He al so stated
that he could not read. However, he said he had conpleted the seventh grade
in school and had stated in a prior hearing that he had read the bulletin
books and bul | etins as posted.

In appraising these facts it becones quite clear that, while marked-
off for personal business, claimnt did not protect his regular assignment with
Carrier on Novenber 11, 12, and 13. Yet, on these same days, i.e., Novenber 11
and 12, and apartof Novenber 13, claimnt performed |ongshoreman work for
anot her conpany. Thus, there is no doubt that claimant violated Carrier's rule
against outside enployment. On the sickness part of the dispute, the claimnt's
nedi cal evidence showed he was under a doctor's care on November 12. However
ot her evidence conclusively showed that claimnt had worked as a |ongshorenan
on Novermber 12; this raised a question about the general integrity ofthe nedi-
cal evidence, and Carrier apparently treated the nedical evidence as having no
probative value. W do not disagree. Ontheilliteracy issue, the Petitioner's
submi ssion contains strong evidence that claimant was in fact illiterate. How
ever, this evidence was not submtted until after the conclusion of the inves~:-
gative hearing and, consequently, cannot be considered in our review of the . -
ing and Carrier's action thereon. Awards No. 15574 (lves), First Division Award
16411 (Daugherty) and Second Division Award 2293 (Wenke), Carrier determ ned
on the basis of the hearing record that claimant was not illiterate to the
degree asserted by Petitioner and we find nothing in the record to suggest that
this deternmination was unreasonable or arbitrary.

On the record as a whole there is substantial evidence to support
Carrier's action and we shall deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the wholerecord and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Emplayes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction everthe
di spute involved herein; and
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The Agreement was not violated.

AWARD

C aim denied.

NATI ONAL RAI LRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 54 t % Z
Executive Secretary

Dated at Chicago, Illinois, this 20thday of June 1973.



