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Alfred H. Brent, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
( Freight Handlers, &press and Station &nployes

PARTIES TO DISPUTE: (
(George P. Baker, Richard C. Bond, Jervis Langdon,  Jr..
( and Willard Wirtz, Trustees of~the Property of- -
( Penn Central Transportation Company, Debtor

STATEMENT OF CLAIM: Claim of the System Cmittee of the Brotherhood (GL-7059)
that:

(a) The Carrier violated the Rules Agreement, effective February 1,
1968, particularly Rule 6-A-1, when it assessed discipline of dismissal on
Hyman L. Adelman, Shipper and Receiver, Junfata Shops, Juniata (Altoma), Pa.,
Pittsburgh Division, Central Region.

(b) Claimant Hymn L. Adelman's record 'be cleared of the charges
brought against him on or about September '29, 1970.

(c) Claimant Hyman L. Adelman be restored to service with seniority
and all other rights unimpaired, and be compensated for wage loss sustained dur-
ing the period out of service, plus interest at 6% per annum, compounded daily.

OPINION OF BOARD: The Organization contends that the Carrier violated Rule
6-A-l of the Rule Agreement when it dismissed the claimant

on or about September 29, 1970 for an offense allegedly committed on September
24 and 25, 1970. According to the Carrier, the claimant appeared at the main
entrance to the Carrier's Altoona Shop on both these days bearing a sign which
read "Protest Production Control Doing Union Work." Both days were regular
assigned work days, although the claimant contends that he reported off for both
days. As a result of this activity about 190 employees failed to appear on the
first day and 220 employees were absent on the second.

A temporary restraining order was obtained by the Carrier at 7:00 p.m.
on September 24, 1970 against the claimant and 15 other employees involved in
the allegedly illegal picketing. when the hearing for a preliminary injunction
was held on September 29, 1970 the Court refused to grant the injunction as the
picketing bad ceased.

The Carrier scheduled an investigation for October 7, 1970 to discuss
the following charges:

"1) Failing to report for duty on your regular assignment at 7:00 a.m.
on September 24 and 25, 1970 and on these days being observed illegally picketing
the main entrance of the Company property at Second Street, Juniata, resulting in
interference with the Company operations.

.



Award Number l@l
Docket Number CL-19695

Page 2

“2) Your actions on September 24 and 25, 1970 influenced your fellow
employees to illegally picket the Company’s property and/or not perform their
assigned duties on those dates.”

At the request of the claimant’s representative the investigation was
adjourned until October 13, 1970. After the investigation, on October 17, 1970,
the claimant was advised of his dismissal. The case was rediscussed at a meet-
ing on April 28, 1971, but to no avail, and the Director of Labor Relations re-
affirmed the denial by letter on March 7, 1971. On May 5, 1971 the claimant
sent a letter to Mr. J. S. Fodale, General Manager, Altoona Shops, in which he
admitted he had erred and requested assistance in getting back to work. This
request was also denied.

The contract between the parties contains a grievance procedure de-
signed to provide a mechanism for the resolution of problems arising out of
differences in interpretation and application of the Labor agreement. The claim-
ant did not avail himself of these contract procedures but, instead, resorted
to self-help. The record indicates the claimant’s contention that the judge at
the injunction hearing said that his protest was “legal” but the issue beforr
this Board is not whether the protest was “legal in a court of Law”, but whetk.
it was in violation of the Labor Agreement. This Board finds that the record
supports the Carrier’s finding that the claimant did, in fact, carry a protest
sign which resulted in his fellow employees failing to report for work as
scheduled by the Carrier.

!Chir Board ham crprerred ths opinion in imumerrble  ceeee. "Our iunc-
tionlse not to eubetitute our judgment fortht of the Carrier, or to debmine
what lfe might or might not have done had the mtter been oura to baadh. iie am
entitled to rat wide tlm Curier'n e&ion ally UpOn a flndlng that it 10 10
clear4 rmog u to cowtltute en sbwe of tba dircration paat& in the Ourler."
(See Pirat Mvirion Award #l2Oi2 Babcock) Or e&n: “In discipline caaea the
burden i8 0 ths Curler to prove4 that the guilty venraict  ia edeqwtelj sup-
ported by evidmce; wlwn the Curiu~r detamimtf0n of clabmt*r guilt ia
8uued by a prcponderwce  of relghty evidmce, we *Fu not rupport a guilty

. It la the penalty rhichrerouldbe reluctentt.+a elbrxitbout pmoi
that it wea uhitruy, cqmiciour, uuau4luble or unjurt. In btrcipU.ne
cama %t ir in t&e area ofpeadtythatre M reluctant to mbetitute our
jumt for the Curiere.” (ThirdDlvleionAwerd15.%&Houee).

The mzordlmre cleulyindicatesth8ttlm claimmtxae offimrark
OD aptember 24 and 25, 1970 end it ie irraleveat In the context of thir ceee
rbetkmr oraot beru offrltbperrireion. Although theta ir a grie-fum pro-
ch iatha co&rat, tlm claimntreeorted to relf-help. A# l uaionlarnhe
knewt.~tot.berempWyeeewuldbc  influencednot tecrorr l picketliw. The
rtm forrblchbewu  diaieeedwere cleulyebmeoh oftbe fbn&watrl
emiLoyee-employer  ml&iamUpofloy8ltJI. Ame of WeBoard cleuly
rMo~u th propriety  Of dimcipllrrins  employma for l uoh ilbiividua  WAS of
dirlomlty. !CblrdDlvlrioaAverd#?hg6,Certer, rteter ae follar: “Inthis
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m~ctre&eizrtopointcrtrt~teCurlerhu~~toe~ct
abaoluta lq8lty urd full coopxdhm im itr eoyee#, otlnnrin tha
intemrtr of tbr Carrier ue jeoprbimd end the mblic Intam& ir not
rubumd. An 0-0 rha fkl.l#  to fU.flll  hir f’uadmmtal  obligatioau
to hie eaployer eubjecte Mmaelf to dirclplinmy action." See aleo Third
Dloieion Award  #X930  Dolnick and #ls32 1-e.

FLH)IIIwI: The ThirdDivieion  oftheAdjustmmt  Board, upoathrhole lacord
end all the evidence, iinb end holds:

Tlut the putiu waived oral heuing;

ThatthoCurlerandtha ma involvedinthlr diepata em
rcepectivelyCurieraud~rrlthinthemmlng  0ftheRUlwqhbor
Act, aa wproved  June 2l, 1934;

ThatthieDitirion oftlmAdjur~nt&ard bee jurirdlction  ovu
tls 6lrmt.e involved herein; and

TbttbeA&rewntru not violated.

A W A R D

Th clab ir dinlrnd.

lw!IolmRAIIraDAJuummm~
Ry Order of Third Mrlrioa

ATfmT: 7!ti%&h

Da~detChicya,IlUncda,thim  2Othdayof  Juwlg73.


