
:,:.J,T;C\IAL  r.z\I i.ROA\n AWUSTEI?NC  iiOAl<  0
l\w~rd  Number 19840

Tl!IRD DIVISION Docket Sumbrr  >R&L9843

Frederick R. Ulackwell.  Referee

(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE: (

(Chicago and Worth Western Transportation Company

STA’L’E~E~  OF CLAM:  Claim of the System Cossnittee  of the Brotherhood that:

(1) The Carrier violated the Agreement when, during the period from
Sdptrmber  21, 1970 to November 6, 1970, both dates inclusive,  it  used employes
holding no senioricy rights  on the territory formerly comprising the Minneapo-
lis and St. Louis Railway Company to perform E&i?  work on the Roland Branch Line
which is encompassed within~the  rltnneapolis  and St. Louis Division (System
File  Rl-2G17).

(2) B&B Foreman I(. C. Thompson and B&B Carpenters  .I. W. Ramey,  M. E.
Leatherman,  W. G. Ceklincr and H. C. Bloutn each be allowed two hundred eighty
(280) hours o f  pay  at  the ir  respect ive  strniyht r ime rates hzcnusr o f  the  v io la -
t ion  reierred  to  in  Part  (1)hrrcoi.

OPI?ITON  OF IUMKD: The claim is that the Agreement was violated when Carrier
brought B&B employees from another senioricy district to

perform bridge repair work on the Roland Branch line in the seniority district
of the claimants. Notwithstanding different dates in the statement of claim.
the record shows that the disputed work extended from Saptember  28 through Nav-
a;-rbrr 5 , 1970, exclusive of  October 2 and 27, for a total of  27 work days.

The claim was denied on the grounds that: 1) an emergency existed in
respect to both the Roland Branch work and the home  district work performed by
claimants during the claim period; 2) Kule..Ll  oE the Agreement permits the use
of employees from another seniority district in the case of  an emergency: and
3) the claimant’s were on dory and Lost no pay by reason of Lhe work performed
by employees from another seniority district.

The Organization’s posftion  is that there was no emergency in respect
to either the Roland work or the home district work: that the Roland work was
ordinary repair work on bridges whicb’has  been performed hy claimants on their
home seniority district for many years  in the past; and that the Roland work was
necessitated by the neglect of ordinary wear and tear, which is not one of the
conditions referred to in the Agreement as an emergency  such as washouts. high
mter, snow blockades, f ires,  tornadoes,  wrecks, or other conditions beyond Cor-
rier’s c o n t r o l . Carrier asserts that the Roland  line wile ollt of  service during
October 5-26 and November 2-5, 1970, and  that  a  track out  <Ii srrvicr i s  a  condi -
tion which constitutes an emergency, regardless  o f  what caused  the condi t ion .
As to the work by claimants on their home scnjority  rlistri,rt,  the Carrier said
that, without rhis work, one bridge would not have stayed in l ine,  and two other



bridges could not have been safety used. Carrier concedes that removal oE
driftwood from certain bridges could itawe  l,ccn deferred,  but to have done so
would have  increased  the  possibilitv  oE damace  tu these  bridpes. The follow-
Log  additional information on the niture US ;yhe disputed work is found in
rier’s Submission:

“There are a large number of pile bridges on the former H&CL
territory made of  untreated material and the majority of  pil ing
replacements on the Central Division are in the claimants ter-
ri tory.

Uurfng  the period involved in this claim,
U&B Foreman I(. C. Thompson,

the claimant  crew, under
was performing emergency  work on main

Line bridge O-221.22 nfac CiECord, Iowa  due to very poor tier in
str ingers . This wrk was completed Occohcr  7th and Thompson’s crew
was  moved to  Eddyvi  Lie to  pt=r form umergency  work  on  main Line
Hridgr R320.44 account  very  poor  swingers  and t ies .  This  work
was compLeted Octahrc  2 3 r d . The next five working days, Thompson’s
crew was engaged in pulling driftwood from vari.otas  bridges in the
vicinity oE Eddyvllle.  On November 2, Thompson’s crew was  moved
to Union, Iowa to take care of emergency rrork on main Line Bridge
E-221.74 account poor stringers and the very poor tie conditions
was such that the bridge would not stay in Line, and worked at
this Location through December 22, 1970.

While the claimant crew was busy performing emergency  work on
br idges  tn the ir  terr i tory , it was necessary to perform additIona
work on the Roland Line. AccordingLy,  the B&B crew of Foreman
Merle Aukes was  moved from Mason City to Clc?rmnn  Grove, Iowa on
the Roland Branch to repair the Eollowing  bridges:

J-242.40 - Stringers crushed and bulkheads completcLy gone.

J-248.30 - Srringers  crushed out completely.

5258.32 - Ties  in  such poo;  condi t ion ,  unsafe  for  t ra f f i c .

5267.32 - Ties  and strlngeis both  unsafe  for traf f i c .

3245.50 - Ties in  such  poor  condi t ion ,  unsafe  for  t ra f f i c . ”

Prior Awards of this Board have estiblished that when an emergency
exis:s as asserted here in grounds L) and 2) of  Carrier ’s denial  of the claim,
ihe Cairier  ”nay assign such employes as good judgment dictates and aust be
aLlowed great latitude when an emergency situation exists.” See Avards 13858,
13626, 12299, and 12777. These  cr i ter ia  could  poss ib ly  just i fy  Carr ier ’ s  act ion
here ,  i f  appl i cab le , so the determLnative  issue in this dispclte  is whether the
evidence of  record factually.  establishes chat emrrgencics  did cxfst as asserted
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by  C.!cric.-. In  r~vi~~lr?s  the  Awards  cited hy Carrier, we rota that this Baaed
513 I!eld nn emer~enC:J  condition  t o  hove e:<isted  in situatiun*  involving such
iactors  2s a freight*=  striking  a d r a w b r i d g e ,  resulcins  in interruption  o f  claim
line SerViCe  a n d  t h e  CeSsaCiUn  oE all r i v e r  t r a f f i c  atnder  the b r i d g e ;  t h e  d e -
railcent  o f  engines  and /or  CJCU; a bridge washed out by high water resulting
from heavy rain; the possibil ity of  a washout OE o track due co heavy rain;
delays  to  t ra ins ; and uvectina work by the employers working on the emergency
condi t ion . See.  Awards 1137. 12537. 12597, 12917, 13858, 15597, 15846, and
167511 among  others. However, none of t h e r e  f a c t o r s  obtain  i n  t h e  i n s t a n t  facrt,
ii1 respect  to  e i ther  the  KoLand  work or the  home d is tr i c t  work by  claicunts.
Indeed, the nature of the work in dispute here is quite :ar removed from the fact
o f  cmecgency as  deaLc with  by  theee pr ior  Avards. 1Ler.Z. though the asserted
~nergency  lasted for ZI total of  27 work days,  neither the Roland nor the home --
district  work by claimants  gave rise to any overtime oc work on rest days;  not
v.1~ Khrre Coy  e v i d e n c e  O f  delays  t o  trains or o t h e r  s i g n i f i c a n t  d i s r u p t i o n  to
C a r r i e r ’ s  srrvlce. Also,  there is no evidence that the work at either location
WAS required by any sudden or unforeseeable event and, in addition, the Roland
work was suspended for a full  day on two different occasions, Friday, Octobet 2
aad Tuesday, i’ctobar 27. These facts are clearly incompatible with thr notion
of emergency and, consequently, t!le record will not support a finding of emergency
on the Roland or home discrtct work within the meaning oE the term emsrgencp  as
used in our prior Awards.

However, the Cacrtcr has advanced an argument on the Roland  work which
does not depend upon the existence of conditionr  such as derailments, washouts, et
&a Carrier submits that a track being out of  service is an emergency condition,
in nnd o f  i t s e l f ,  r e g a r d l e s s  o f  uhac c a u s e d  t h e  c o n d i t i o n . we recognize some
dyree of plausibil ity in thfs argument; however,  without some realistic limitn-
cions such as the necessity 05 a showing of  an unforeseeable event causing the cons
dition, the argUWnC espouses a principle which we consider too broad for sound ap
plication  to the kind of dispute now beEore  us. We obsrnrc heca that ,  even  i f  vo
found thLs argument persuasive, which we do not, that would not be dispositlve
OF t h i s  d i s p u t e . The Carrier has properly.Pereaived  that,  in order to PrePail
in this dispute, it nuet  not only show that the Roland repairs was emergency work,
but also must show that the home district work performad  by clniaants  was smergenc]
VOC’k. This burden ariser  because, Presumably, the clafnan~s  were at least ile
available for emergency work on their.  home seniority district as were employees
from another district; hence, the cl’aimants  should have been  used on the Roland
work unless they, too, were engaged ip emergency work. fiut, aS we haV* indicated,
the record conta ins  insuf f i c ient  evi’d.ence  to  csiabltsh that  an emergency condf-
tion e x i s t e d  a t  either’locntion. Ac‘cordingly,  we find that Carrier violmzd
the Agcrment by using ez~ployees  from another seniorfty  (l.isCrict  CO petfOm
non-erzrgency work on claimant’s hone seniority district.

C a r r i e r  c o n t e n d s ,  t h o u g h ,  that, even i n  e h e  event o f  an Agrcenrnt  vio-
1:::: Oil, the hz?cein  claims for compensation should be dcniwl  on the basis that
cinhmts WCC  fully employed during the c1ai;il period. Vf d o  n o t  c”*c”r.

A multiplicity  o f  v iewpoints  on  th is  quest ion  i s  reElected  in  our prior
:\.:xr<ts  and w e  SII~IL n o t  accmpt  t<ere  t o  rcconci~~c  o r  e::p~xin t h e  bnsee  fo= the

:4r~iou:i vi~cwpoints. It sufEiccs t o  say hrrc t h a t  this n-cord praents  a n  obvioce
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loss of work opportunities by claimants who have averred that they were avail-
able and would have performed the Roland Branch work if Carrier had assigned
them thereto. Carr ier ’ s  explanat ion  o f  c la imant ’ s  non-avai lab i l i ty  Ear tha
Roland work, i .e. , that claimants performed other emergency work concurrently
uib the Roland emergency work, is not supported by the record and Carrier has
offered no other evidence to explain why the Roland work was not assigned to
claimants. If compensation were not allowed in these circumstances, the result
would he that Carrier could with impunity assign employees to’cross seniority
district lines so Long as employees such as claimpnts are fully employed. The
net effect would be that employees would have seniority rights but no effective
remedy for the instant violattan  thereof and, consequently, the Agreement pro-
visions protecting such seniority would be partly nullif ied.  We do not believe.
it  is  in the interests of  the parties for the Board to encourage that result  and
we shall  therefore follow prior authorities warding  compensatton  whera a vfo-
lation  has occurred in cirtiumstancea  invoLvinR a Loss of work opportunities.
Awards 18500, 19337, 19441, 19552, 19444, and 19635. We sustain the claim for
September 29 through November 5; 1970, exclusive of October 2 and 27, 1970.

FINDISCS:  The Third Division of the Adfustment Board, upon tha whole record and
a11 the evidence,  Eindr and holds:

That the parties vaivad  oral hearing;

That the Carrier and the Employes involvad  in this dispute are
respectively Carrier and Employas within the meaning of the Hailway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has juriadtction  over the
dispute involved herein; and

T h a t  thaw Agreamant was v i o l a t e d . ,  _
~.. .

A W A R D

Cl&i~ sustained in accorddee  with Opinion.

ATTEST:
E&cutive Secretary

NATIONAL RAILROAD ADJ[rSl’M!ZNT  BCMRD
By Order of Third Division

Dated rit Chicago, Il l inois,  this 13th day of July 1973.
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