
NATIONAL RAILROAD ADJIJSIXENT  BOARD
Award Number  19831

THIRD DIVISIDN Docket Number NW-19651

Benjamin Rubenstein, Referee

(Brotherhood of Maintenance of Way Employsa
PARTIES TO DISPUTE: (

(Burlington Northern Inc. (formerly Spokane, Portland
( h Seattle Railway Company)

STATEbENT  OF CLAIN: Claim of the System Camaittee of the Brotherhood thet:

(1) The disqualification of Mr. Odin Lein as .s pump repairer
by letter dated September 18. 1970 and received on September 21, 1970 vm
improper end in violat.ion  of the Agreement (System File F/Ml+14(L)-12-
11-70).

(2) Nr. Odin Leia be allowed senlorlty  aa a pump repairer ae of
0-21-70.

(3) Mr. Odin Leia be allowed the difference between the pump
repairer’s rate and the Assistant Pump Repalrer’r rate for each wrk day of
ths period of r.ald dinqualification  (g-21-70 to 2-5-71).

OPINION OF BOARD: Claimant wae assigned  to a temporary porition  of pump
repairer on August  21. 1970. He worked until September

11. when he went  on vacation. On the day he left, he was, orally, advired
that he did not qualify for the position: On September 21, he received a letter
by “certified mall”, reaeeerting  the verbal notice of September 11, 1970.

The organlretion  claims  that the carrier violated the provirions
of Rule  19 (Failure  to Qualify) of the.hreewnt,  which Rule provides thet
an employee “will not be dirquelified~fot lack of ability to do ouch work
after a period of thirty (30) calendar daye thereon'!. Auguet having thirty
one days, the letter received by,claimant on September 21, exceeded the time
limitation provided for in the Agreement.

The carrier conienda that Rule 19(e) does  not provide for written
notice. and,the verbal notice w&. therefore, in compliance with the provision.

We have consistently held and adhered to the following prfnciplem.
guidiellnee  ondmaxime  in interpreting prov.iaions  of Agreementei

1. The Board mayfncrzplrc  en ambiguous provi.sioa,  but bee 110
right or jurisdiction to change or modtfy  an unamblguoua  proviefon;

2. A contract provision must be interpreted in its entirety
rather than piecemeal;

3. The time limitatione of an agreement must be rtrfetly  adhered
to (9933, 11757. 13942. and numerous othera).



Rule 19(a,  b and c) is unambiguous. I t  deals  with  the  fa i lure
of on employee to qualify In e new position to which he was assigned. Sub-
division(a  ) prov ides  that  i f  an  mployer he ld  a povitiuu for R per iod  of
30  days .  he  wi l l  not  be  d isqual i f i ed  for  lxk o f  ability. I: does not provide
that an employee must work thirty days before being disqualified. It  provides
that such an employee may not be disquali:ied  after  holding the position for
t h i r t y  days. The carrier may find him unqualified, and in iact, must do
so,  before the expiration of  thirty days. ‘Tha cnrrier i n  t h e  i n s t a n t  co%
apparently did Eind the claimant unqualifted  as early a~ Septmber 11. when
i t  verbal ly  not i f i ed  him.

Tbr question then orisas,  whether the verbal notice of September
11  compl ied  with  the  prov~isions o f  Rule  19, Our  op in ion  i s  that  it did
not . A l l  t h r e e  subdtvisions  of t h e  KuLe  ere a n d  must b e  c o n s i d e r e d  a s  J
whole. They  prov ide :  (a) for  t ime l imitat ions  o f  d isqual i f i cat ion ;  (b) f o r
mitten  notice o f  d isqual i f i cat ion ;  and  (c) proccduro  for  c la im of  unfair
d isquel i f cat ions . To assume  that subdiviston  (a) is  separate from sub-
division (b)  would give the cnrrter  the right to orally disqualiEy an employee
within the thirty days limitation  and then give him written notice six months
or  a year  later . This ,  ccrcainly,  was  not  the  intent o f  the  partier to  the
agreement. They intended to and did provide for written notice of  disquali-
fication within thirty calendar days from the appointment. I& ten not modify
Or ciiar!ge  tile clurr provisions of Rule 1~).

‘:!;e IlOtiCe  rccciveci C’J Cla~i.:xaut  o n  ?\:pi:cn;ir8tr  “1 %:,ae  lkot g i v e n
~2 II cor.!plial:cr  wit!1  the prov!.sl*,us oi i.,,Lr 1r. :nr il*vf.llg reteivwl p r o p e r
notice, rlai~ant  w.ss n o t  o!ali::ated I:O f o l l o w  tile procr!dllre oul.lincd  it> s u b -
division (=).

?WIDINGs: ‘Che ~L‘!iird  liivision  ot the  ~.rlg~&Anr. !:oard, upon  t ie  whole record- - - -
ad all  the evidcnrc.,  Einds and !~lks:

Thet the p.arties  waived oral !,caring;

‘?l?at t h e  i’arrier  antiI t h e  ,‘~::ployeg  in~olvncl  i.1: t!5i  s  d i s p u t e  ere
respectively  .artf er and .aployee within ‘.!xe ~!.cn~~ixg  oij l:lle  l:.ailnny ,.&or h c t ,
es approved .iune 21, 1974; . .

‘:‘hat thie i>ivisf.on OT the .:d juer.mnt :oarrl !iae .iuri sdiction  over
the dispute involved herein, aad
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Carrter  violated the Agreement.

Al  A R I)

Claim sustained.

Pau.2  3

NATIONAL KAIUOAD  ADJUSTnENF  BOARD
By  Order  o f  Th i rd  Division

ATTEST:

Dated at Chicago,  Ill inois this 13th dw of JUIY 1 9 7 3 .

:..


