
NATlONAL  RAILROAD ADJUSTMENT RON(D
Award Number 19853

THIRD DIVISION Docket  Number W-19702

Benjamin Rubenstein, Referee

(Brotherhood of Maintenance of Way Emptoyes
PARTIES TO DISPUTE: (

(Burlington Northern Inc. (Formerly Northern Pacific
( Railway Company)

STATEMm OF CLAIM: Claim of the System Comntttee  of the Brotherhood that:

(I) The discipline of Track Supervisor A. F. Lechler was improper,
without just and sufficient cause and based upon unproven charges (System File
M&20(b) - 2/l/71).

(2) The personal record of the claimant be cleared of the charges
placed against him and reimbursement be made for all wage lose suffered in accord-
ance with Rule 52(g).

OPINION OF BOARD: The claimant, a Track Supervisor, was discharged as of Nov-
ember 20, 1970 for “failure to reCO@Ze  a defective condi-

tion and take proper actions in order to protect the movement  of trains.”

The claimant examined  the track in question a~ 11:30 A.M. of November
19, 1970, and although he knew, that the track was generally in a “troublesome”
condition, he noticed no change in it from his previous inspection and did not
order eny slow down of trains or take any other action. Between 11:30 A.M.
November 19, and 1:30 A.M. November 20, six trains have passed over that portion
of the track without mishap. At 1:30 A.M. November 20, a seventh train while
passing over the tracks, was derailed, cauaing over 200,000 dollars worth of
damage.

Chargee  were brought against cl&&&  and he wee found guilty of fail-
ure “to recognize a defective condition and take the proper actions”. He “BS
discharged ee of November 20, 1970 by letter, dated December 11, 1970.

On February 16, 1971 he wee; by agreement between the parties, rein-
stated without loss of seniority. The agreement further provided, in part:

5 ‘
“The question of pay for tin&lost prior to retnstatement
and clearing of his record may be submitted to the Third
bivieion,  National Railroad Adjustment Board, for adjudi-
cation.”

This matter is now before u8 for adjudication.



“As hs been noted in other cases before this Board; we must
nvoid bat”% ‘cnper technical’ in resolving diopurus”.

Citing Award 11214 (Dolnick),  we quoted:

“lt 1s not the purpose of the I:siluay  Labor Act....
to dismiss dispuccs on mere technicalities. 1:t ir
r:Lth~r, the intc?nt to rosolvn them on the merits un-
less it Is clear  that the essential procedural pro-
visions have been completely icnor:!d..  . ..‘I

We feel that the so-called cloia of wwiation  in positions is narely R
play on semantics. The carrier agreed that the issue of back pay nnd cfoering  oE
the record IIE claimant be decided hy the Coard.

The letter of C. 0. Morehouse, General Chairman,  addreseed  to Mr. S. A.
Anderson on Jonuary  7, 1971, advised the ctrrier char the Organization does not
agree with the findings of the carrier as to the reroonstbititv  of the claimant
for the accident. The letter ends tith the requerc for FULL reinstatement with

compensation for time lost because of the “improper discipl,ining”. The cl&e
of “improper discipline” fs, evidently, based on the claim of lack Of “reapon-
sibtlity”, and disagreement with the C.irrler’s  findings. This is different
from a mere disagreamant  on the “r.reasure  of damages”.~.. .

We find that there is no substantial difference between the prcseatntion
of the claim on the property and the presentation to the Coard.

We shall, therefore,proce+d  with the merits of the case.

In Awaid Number 19696, end numerous others, WC held that the Board can
not substitute its judgment for that of the Carrier in evaluating evidence, where
the finding is based,on substnntial’evidence  (underscoring supplied). To sustain
this well established maxim, the evidence must be substantial. Where there is
lack of evidence, a fInding  of guilt not on.5ay but should be reversed by the
Roard,  regardless of whether it wrts  arbitrary or capricious.

A study of the transcript herein does not cstnhlish any evidence that
the claimant was  guilty. It shows thee  he performed his duty, examined the tracks
and Cound  them in the same condition as on previous occarions. Hc could not hove
been expected to foresee that something will happen. Alchuugh the passage of or
or two trains,
such,

without mishap, msy not absolve one of his neglect, if chore rvas
the mere occurrence oF an accident does not establish guilt, or neglect,

if there was none.

The mre fact that the Carrier qrced to rctnstete  the claimant after
discharging him shows that it was not so suru of its own belief in his guilt.



FIl!DIIX: The ‘Third Kvision of t’no ~.djuztl:??f*  Usard,  upon the whole record- -
snd 011 thn wicicmo, f’iuds xad holds:

That the parties wived oral liecri~n!:;

That the Csrrier  cr.d the Ewloycs  Ixolvod in this dicputo  ore
respectively Carrier  ?a1 ?zoloycs uithin t!?c roaning  of the Wi1r.q  Labor Act,
cs a p p r o v e d  Am 21. 193;

That  this Divi-i;ion of the Adjurtrrxt  Board has jurisdiction over *&a
dispute involved hcrcia; a.n@

Claim 1s suatatncd  tn all respects.

A W A R D

Claim sustained.

kkccutivc Secretary

Dated ct. Chicago.  ILltiois,  this 13th day of .:uly 1973.
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’


