
NATIONAL UILZOAD AL?JUSTME~C  COARD
Award Number 19873

THIRD DIVISION Docket Number MW-19735

C. Robert Roadlt:y, Referee

(Brotherhood of Maintenance of Way Employee
PARTIES TO DISPU?X: (

(Louisville and Nashville Railroad Company

STATMENP OF CIAIM: Claim of the System Connnittee  of the Brotherhood that:

(1) The Carrier violated the Agreement when it assigned Telephone
Maintainer J. T. Wilkens and Signal Maintainer 0. B. Rose to spread weed and
brush killer at various locations between Amqui, Tennessee and Hopkinsville,
Kentucky on January 22, 25, 26, 1971 and on certain dates subsequent thereto
(System File 1-12/E-304-18).

(2) Trackmen B. Barnett and N. R. Price en&be allowed twenty-
four hours of pay at their respective straight time rntce for January 22, 25
and 26, 1971 and continue to be paid for the same number GE hours expended by
Telephone Maintainer J. T. Wilkcns and Signal Naintainer 0. U, Ross in pcr-
forming the work referred to in Part (L) hereof on dates subsequent to January
26, 1971.

OPINION OF BOARD: On the dates and et‘the points specified in this claim, the
Carrier assigned a Telephone Maintainer and a Signal Main-

tainer to spread weed and brush killer around telephone poles and under the lines
to control the growrh of vegetation and brush. Carrier averred that this type
of work has been done in years  past in the same manner as in the instant cede.
The Petitioner, however, took the position that weed eradication work CB* catthin I
scope of the Agreement and should have been performed by Track Department employeet

Here, as in many other disputeq,involving  thr. question of whether e per-
titular scope rule in the Agreement reserves certain work exclusively to employees
under such Agreement, we are faced with a situation wherein the question of ex-
clusivity has not been clearly established by the record before us. In our con-
sideration of this case our attenti'on  was directed to two recent prior awards of
this Division involving the same p&ties, the same Agreement, and similar - if
not identical - contentions of the pgrties. These Awards are 19418 and 191*19.

In these two Awards we stated, in part:

“A careful study of the recordherein and an examination
of Awards on the question find work involved in the instant
dispute falling in a 'twilight zone’ becwecn two crafts."
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“The Board has adhered to the principle, when the record
lacks conclusive evidence of work assignment, that: ‘the method
of determining to which class such work belongs is by examina-
tion of the reason for the performancr of ch.!  work’ .‘I

“The Board finds the instant record, without rncroaching
upon Petitioner’s contractual right to the clearing oi brush
and vegetation from ehr right-oi-r.:av in general, lacks pro-
bative evidence necessary to prove thnc the work here involved,
on this property, was not performed ar the behest of and for
tha honefit of the Tclcphonc and Sis:naL Uepnrtmcnts.”

After n thorou~h~revirw of tile record heforc us we find that the
rationale exprrssed  in AI:ards  19.‘~1,9  antl IO’&19  11~1s  cq~~al  npi)I  ;c;~tion to this
instant cast and WC will. thL,rc!‘orc, <Ii 83ic:: tl:e cl..?in.

FINDINGS: The Thi.rd IIivision of the Adj~,~tmcnt  iioard, upcm  I Ihc whole record
and all the evidence, find.s .aui hali:s:

That the partlcs lraived oral h,~,a,ri:lq:

That rhe C.xrier and the Cznpluycs involved Ian ~11 is llisputr  arc
respectively Carrier and Employes within flail x:aning ni rhe R:liIway Labor Act,
as approved June 21, 102’1:

That this Division of the Adjustxnt ~:hnrd !~as jl:ri?diction  over the
dispute involved herein: nnd

That the clair be dismissed. . . . .~..
A IJ A ;: ”

Claim dismissed.

NATIOWL RAILROAD ADJ?JS??IEXC ROARD

ATTEST: ‘&ki/; #&v&&

!<y Order OF ‘Third Di~vision

;.
Executive Secretary -

Dated at Chicago, Tllincis, this 27th <lily @f .Tuly 1973.


