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NATI ONAL RAILROAD ADJUSTMENT DOARD
Award Nunber 19873
THIRD DI VI SI ON Docket Number MWN 19735

C. Robert Roadley, Referee
(Brotherhood of Mintenance of Way Enpl oyee

PARTI ES TO DISPUTE: (
(Louisville and Nashville Railroad Company

STATEMENT OF CLAIM: Cl ai mof the SystemCommittee ofthe Brotherhood that:

(1) The Carrier violated the Agreement when it assigned Tel ephone
Mai ntainer J. T. Wlkens and Signal Maintainer 0. B. Rosa to spread weed and
brush killer at various |ocations between Amqui, Tennessee and Hopkiusville,
Kentucky on January 22, 25, 26, 1971 and on certain dates subsequent thereto
(System File 1-12/E-304-18).

(2) Trackmen B. Barmett and N. R Price each be al |l owed twenty-
four hours of pay at their respective straight tine races forJanuary 22, 25
and 26, 1971 and continue to be paid for the sane number of hours expended by
Tel ephone Maintainer J. T. Wilkens and Signal Maintainer O, B, ROSS in per=
formng the work referred to in Part (1) hereof on dates suhsequent to January
26, 1971.

CPI NI ON OF BOARD: On the dates and et‘the points specified in this claim the

Carrier assigned a Tel ephone Maintainer and a Signal Min-
tainer to spread weed and brush killer around telephone poles and under the |ines
to control the growth of vegetation and brush. Carrier averred that this type
of work has been done in yearspast in the same manneras in the instant case,

The Petitioner, however, took the position that weed eradication work ceme witchin |
scope of the Agreement and shoul d have been performed by Track Departnent employees

Here, as in many other disputes involving the question of whether a per-
ticular scope rule in the Agreenent reserves certain work exclusively to enployees
under such Agreement, we are faced with a situation wherein the question of ex-
clusivity has not been clearly established by the record before uws. In our con-
sideration of this case our attention Was directed to two recent prior awards of
this Division involving the sane parties, the same Agreement, apd sinilar = if
not identical = contentions of the parties, These Awards are 19418 and 19419,

In these two Awards we stated, in part:
“Acareful study of the recordherein and am examination

of Awards on the question find work involved in the instant
dispute falling in a "twlight zonc'between two crafts.”
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“The Board has adhered to the principle, when the record
| acks concl usive evidence of work assignment, that: ‘the nethod
of determining to which class such work belongs is by exanina-
tion of the reason for the performance Of the work’ ."

“The Board finds the instant record, wthout encroaching
upon Petitioner’s contractual right to the clearing or brush
and vegetation fromche right-of-way in general, |acks pro-
bative evidence necessary to prove thacthe work here invol ved,
on this property, was not performed at the behest of and for
tha benefit of the Telephone and Sicnal Departments.”

After a thornugh review Of the record before us we find that the
rati onal e expressed in Arards 19518 and 19419 has cqual appl ication to this
instant case and we Wil | . therefure, di smiss the claim.

FINDI NGS: The Third Division of the Adjustment ijoard, upont he whol e record
and all the evidence, finds and holas:

That the parties waived oral hearing:

That rhe Carrier and the CEmpluves involved inth isdispute arc
respectively Carrier and Employes Wi thin the meaning of rthe Railway Labor Act,
as approved June2l, 197

That this Division of the Adjustent Toard has jurisdietion over t he
dispute involved herein: ang

That the elair be di sm ssed.

AW AR D

C ai m di sm ssed.

NATIONAL RAI LROAD ALJSTMENT ROARD
iy Order of ‘Third Division

ATTEST: -

Executive Secretary

Dated at Chicago, Tllineis, this  27th  day of July 1973.
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