NATI ONAL RAI LROAD ADJUSTMENT BOARD

Award Nunmber 19916
TH RD DI VI SI ON Docket Number CL-19929

Burl E, Hays, Referee

(Brotherhood of Railway, Airline and Steanship d erks,
( Freight Handlers, Express and Station Enpl oyees
PARTI ES TO DI SPUTE: (
(Chicago, MIwaukee, St. Paul and Pacific Railroad Conpany

STATEMENT OF CLAIM d ai mof the SystemcCommittee of the Brotherhood (GL~-7135)
that:

1. Carrier violated the Cerks' Rules Agreement when it failed to
hold an unjust treatnent investigation within seven days of the date witten
request was made by enpl oye E., R Hilden.

2. Carrier further violated the Cerks' Rules Agreement when the
conducting officer would not permt the employe's representative to ask him
any questions thereby not affording employe Hlden a fair an inpartial in-
vestigation.

3. Carrier by its actions unjustly treated enploye H | den when it
arbitrarily, wthout conference, negotiation or agreement abolished her posi=-
tion and transferred the assigned work thereof to positions and employes in
other seniority districts, without affording her any opportunity to follow her
work or receive other protective benefits.

4, Carrier shall be required to conpensate enploye E, R, Hilden a
day's pay at the rate of Position 88610 for May 10, 1971 and for all subsequent
days until she is justly treated.

CPINION _OF BOARD: The parties have set forth in this record, which is approx-
imately 90 pages long, argunent and counter-argument, charges

and countercharges pertaining to rules and procedure violations, all of which

beg the basic question before the Board: Was Clainmant E. R Hlden unjustly

treated followi ng the abolishment of her position effective May 7, 19717 Not-

wi t hstandi ng what the Parties have set forth in their Submssions, our job is

to decide the four points set forth in Petitioner's Statenent of Caimto the

Boar d.

The procedural question in Claim#l, that Carrier failed to hold tinely
i nvestigation, should have been raised by Cainmant or her representative at the
Hearing. Since it was not raised the question of timeliness of the Hearing was
wai ved, and therefore Caim#1 is denied.

In Claimi##2 Caimnt alleges she was not afforded a fair and im
partial investigation because "the conducting officer would not pernit the
enpl oyee' s representative to ask himany questions". It is our view that had
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Caimant desired to call the conducting officer as a witness in her behalf

she should have nmade this desire known prior to the investigation. The
conducting officer would then have had an opportunity to detach himself from
his role as conducting officer at the investigation and coul d have been call ed
as a witness for Caimnt. However, Since this was not done and he had assumed
the role of conducting officer, he was not subject to questioning as a witness.
Therefore, Claim#2 is rejected.

In considering Claim#3 we note that this claimwas stated as having
been the reason that the investigation was requested by Clainant, i.e., that
Carrier arbitrarily, without conference, negotiation or agreenment, abolished
her position and transferred the assigned work thereof to positions and em
pl oyees in other seniority districts, without affording her any opportunity
to follow her work or receive other protective benefits. There is nothing in
support of these contentions to be found in the Transcript of the Investigation
and, rnoreover, they were not even discussed. Mere statenents w thout support-
ing evidence cannot be accepted as proof of probative evidence. Caim#3is
di smssed for lack of proof.

Caimi#4 must fail because of what we have set forth regarding Cla*
#3,

Havi ng made these decisions on the four specific items set forth in
the Statenent of Caim we do not feel it mandatory to consider further the
mul titude of argunents raised by the Parties in their respective Subnissions
and Rebuttals.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustnent Board has jurisdiction over the
dispute involved herein; and

That the Agreenment was not viol ated.

A WA RD

Cl ai ms denied and di smissed in accordance w th Opinion

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

Dated at Chicago, |Illinois, this 7th day of  Septenber 1973.
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Clainmant desired to call the conducting officer as a witness in her behal f

she shoul d have nade this desire known prior to the investigation. The
conducting officer would then have had an opportunity to detach hinself from
his role as conducting officer at the investigation and could have been called
as a witness for Cainmant. However, since this was not done and he had assuned
the gole of conducting officer, he was not subject to questioning as a w tness.
Therefore, Caim#2 is rejected.

In considering Claim#3 we note that this claimwas stated as having
been the reason that the investigation was requested by Cainmant, i.e., that
Carrier arbitrarily, wthout conference, negotiation or agreenent, abolished
her position and transferred the assigned work thereof to positions and em
pl oyees in other seniority districts, without affording her any opportunity
to follow her work or receive other protective benefits. There is nothing in
support of these contentions to be found in the Transcript of the Investigation
and, moreover, they were not even discussed. Mre statements without support-
ing evidence cannot be accepted as proof of probative evidence. Caim#3is
dismssed for lack of proof.

Claim#4 must fail because of what we have set forth regarding Cla*
#3.

Havi ng nade these decisions on the four specific itens set forth in
the Statenent of Claim we do not feel it mandatory to consider further the
mul titude of argunents raised by the Parties in their respective Subm ssions
and Rebuttals.

FI NDI NGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WARD

Cl ains denied and di smssed in accordance with Opinion.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:: i .
Executive Secretary

Dated at Chicago, Illinois, this 7th day of  Septenmber 1973.



