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Burl E. Hays. Referee

(American Train Dispatchers Association
PARTIES TO DISPUTE: (

(The Atchison, Topeka and Santa Fe Railway Company
(-Coast Lines-

STATE~N'C  OF CLAIM: Claim of the American Train Dispatchers Association that:

(a) The Atchison, Topeka and Santa Fe Railvay Company (herein-
after referred to as "the Carrier '?  violated the Agreement in effect between
the  part ies ,  Art i c le  VII  thereo f  in  part i cu lar ,  by  i ts  act ion  in assess ing
disc ip l ine  in  the  form o f  f i f teen  (15 )  demer i ts  upon  the  personal  record  o f
Train Dispatcher T. H. Eshelmn following formal investigation held on March
30, 1971. The  record  o f  sa id  formal  invest igat ion  fa i l s  to support  Carr ier ' s
charges  o f  ru les  v io lat ion  by  the  Cla imant ,  thus  impos i t ion  of d isc ip l ine  was
arbitrary, capricious and unwarranted.

(b) Carrier shall  now be required to clear Claimant’s employment
record of  the charges which purportedly provided the basis for discipline,
and to compensate him for any wage loss sustained as a result of  the Carrier 's
a c t i o n .

OPINION OF BOARD: Claimant T. H. Eshelman was regularly assigned to a train
dispatcher  re l ie f  pos i t ion  in  the  San Bernardino ,  Cal i fornia

train dispatching office of the Atchison, Topeka and Santa Fe Railway Company.
He received a letter over the signature of  Superintendent If. J. Br iscoe dated
April  27, 1971, which read in part:

"As, result of  formal investigation conducted at Needles
March 30, 1971, decision has been reached to assess your
personnel  record  f i f teen  (15)  demer i ts  for  respons ib i l i ty
in  fa i lure  to report  de lay  to  train 668-Q- l  by  t ra in  788-Q-
1, or to ascertain cause for delay, Needles District,  March
18, 1971; violation of  Rules B, 251,and  775, Rules Operating
Department, and Instructions to Dispatchers."

On Nay 12, 1971, Vice General Chairman N. S. Peterson of American
Train Dispatchers Association, on behalf  of  Claimant,  wrote a letter to
Carrier 's Assistant General Manager,  C. E. RoLlins. which read in part:

"Pursuant to the provisions of  Article VII,  Sections 3 and
4 of the Agreement in effect between this Company and its
employes represented by the American Train Dispatchers
Assoc iat ion , th is  i s  to  advise  that  the  dec is ion  o f  Super -
intendent Briscoe in this case is not acceptable,  and appeal
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“therefrom is hereby registered.”
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Much correspondence ensued at higher levels over procedure.
Carrier representatives consistently maintained the matter “as not properly
presented in that Claimant should have filed a claim for removal of the de-
merits with their designated representative authorized to rece&ve claims.
In this instance the proper person was Superintendent Briscoe. On the other
hand, Claimant argues that it  “as not necessary to fi le a “claim”; that this
“as a disciplinary procedure and that he properly f i led his “appeal” with
Carrier ’s Assistant General Manager,  C. E. Rollins,  relying on the provisions
of Article VII,  Sections 3 and 4 of  the Agreement.

If  claimant were seeking relief  for alleged violations of  the
Agreement involving working hours or “ages there is no question but that a
claim should have been filed with Superintendent Briscoe. H o w e v e r ,  i t  i s
dtfficult  to conceive of  a claimant fi l ing an “appeal” from a decision in-
voking a penalty in a disciplinary matter with the officer who rendered it .
We feel  this case is  properly before the Board.

The record of  investigation contains substantial evidence indica-
ting Claimant violated Carrier ’s operating rules and instructions. This
Board has consistently recognized the fact that carriers owe to employees
and to the public a heavy legal obligation to maintain discipline among those
in their employ, and we are not inclined to attempt to challenge Carrier ’s
judgment as to disciplinary measures.  We will ,  of  course,  recognize and
apply restrictions created by applicable labor agreements. (Awards 5032,
9422, 10429 and many others).

As to the discipline assessed we quote from Award 10429 (Rock):

“It  is  not the function of  the Board to determine the
quantum of discipline to be imposed in any given case.
That is the responsibility of  the carrier,  and unless
the record shows that its action was arbitrary or capric-
ious or that it  acted in bad faith,  its judgment should
not be set aside. 9422 (Bernstein), 9935 (Weston), 9511
(Elkouri). The record before us does not support such a
f inding . ”

As to the disciplinary action taken in this case we cannot find
in  the  record  any  just i f i cat ion  for  the  a l legat ion  that  i t  “as  “arb i trary ,
capricious and an abuse of managerial discretion.”

It  follows that this claim must be denied.

FINDINGS  : The Third Division of the Adjustment Board, upon the whole record
and all  the evidence,  f inds and holds:
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Av:ati NO. 19918 correctiy  f inds  no  mer i t  in  Carr ier ' s  procedural
arCumcnt t h a t Claiman t ctould have filsd a claim for removal of  the
demerits with the Superintendent  rather than an appeal f rom the Super-
intsndent's  deoision,  s t a t i n g :

"Tf c la imant  'wsre seeking  re l ie f  f or  a l leged  v io lat ions
o f  t h e  Agreoaent involvin i: iPorking  hours or wages there is
no que sticn 'b\lt  that a claim should have been filed -/ith
S u p e r i n t e n d e n t  ?rLscoo.  i!o:jsver,  i t  i s  d i f f i c u l t  t o  sonceive
o f  a c la imant  filing an '.appeal' f rom a  dec is ion  invoking
a penalty in z dincipLinary  matter  wit ! ?  the  o f f i cer  ':jho yen-
d e r e d  i t . SC f e e l  t h i s case is properly before the Board."

The  A?!ard errs  in  s tat ing :

"The resord o f  investigation  c o n t a i n s  substsntisl
ev idence  in;?j.c-tin,-  Claimant violate,* C a r r i e r ' s  o p e r a -
t ing  rules  and instruct ions .  l **  'I

c12ir2nt  was n o t i f i e d  ':*a i n v e s t i g a t i o n  was "sonccrninC delay t o  trains
665-O-l  and 305-P-l  1-y train 7P.R-+I,  and failure to repcrt this dcloy . .  .  I',
T h e  tronscriPt  p l a i n l y  shooed Clai.fi.nt. reooivod a  delay  report fr?m train
308-P-l  and recorded this delay inforrrsticn. Cxrier apFcrcT"tiy  ras e'sal-R
t h a t  Cloirxnt  5nd made a  record o f  t h i s  d e l a y  r e p o r t  a n ?  that fact 'was estatl!.sbed
in  the  investiCttion  transcr ipt . T h e  d i s c i p l i n e  n o t i c e  inc,luded  t h e  ~~ppl~~~~t~l
statement  "or to  ascort.ain cause  for <eLay" in  addi t ion  to  " fa i lure  to  report  de -
lay  to  t ra in  668-m- l  by  tra in  788-C-1,  .  .  .  )I. T h e  t r a n s c r i p t  also sho,r!s Clainaht
did  report  the  de iays  to  train 6G&C-1. Claimant asked the operator et B.rstow
what the conductor on train 666-r;- 1 ahowsd  on Conductors 827 (report)  and "'as
informed "no delay" and "no delay" r;as \.dhst  Clsinant repOrt3d.

Award No. 19918 states:

"As to  the d isc ip l inary  aotion taken in  th is  case  we
cannot  f ind  in the  record  any  Just i f i cat ion  for  the  ollegc-
tion t h a t  i t  ‘xs ' a r b i t r a r y , capricious and an abuse of
managerial dlxretion."

This comment follows ths statomant  in Award X0. 19918 which either directly
quotss O r  p?TCJtS fro3 carrier !:onbsr's  p a n e l  crCument brief,  s t a t i n g :

11 l ** This 3onrd has consistently recognized the fact
that carriers owe to employees and to the public a heavy legal
o b l i g a t i o n  t o  maintain disoipline  among t h o s e  i n  t h e i r  emplcy,
and VW fre not ixlinod  to attempt to challenge Carrier 's judgment
a s  t o  discipL.r!zr;'  xsares. vie will, of 00”rsY) raco&z"  and




