NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 19930
_THIRDDI VI SI ON Docket Number CL-20121

[rwin M Lieberman, Referee

Brot herhood of Railway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes

(
(
PARTI ES TO DISPUTE: (
(George P. Baker, Richard C. Bond, and Jervis Langdon, Jr.,
( Trustees of the Property of
( Penn Central Transportation Conpany, Debtor
STATEMENT OF CLAIM: Cl ai mof the System Committee of the Brotherhood (C&7264)
that:

(a) The Carrier violated the Rules Agreement, effective February 1,
1968, particularly Rule 6-A-1, when it assessed discipline of ten days actual
suspension on T. G. Pfalzgraf, Cerk, Rose Lake Yard, East St. Louis, |llinois,
Sout hern Regi on.

(b) Caimant T. G Pfalzgraf's record be cleared of the charges
brought against him

(c)y Caimant T. G Pfal zgraf be conpensated for wage |oss sustained
during the period out of service.

OPI NI ON_OF BOARD: Caimant, a Gassification Clerk, was charged with ms-

classifying a car, resulting in delay and a dissatisfied
custonmer. After an investigation, he was found guilty and assessed a ten day
suspensi on.

Petitioner raises the issue that no charge was made against C ai mant,
and that the investigative hearing was "an investigation to determne respon-
sibility" and not a trial. W shall not consider this contention since it was
not raised on the property.

Petitioner claims that the investigation did not support the Carrier's
conclusion of guilt of Caimant, while the Carrier argues that the record of the
investigation clearly denonstrates such guilt. An exam nation of the transcript
reveals it to be unique in certain respects; it was extremely short and the sole
witness was Claimant. Further, at the hearing, Caimnt while adnitting that he
had classified the car in question, after a passing check, did not indicate that
he had nmade an error. \While not remenbering some of the detail on the day in
question, Cainmant denied that the waybill presented at the hearing was the docu-
nent he had used in classifying the car. The Carrier presented no contradictory
evidence - and in fact presented no affirmtive case of its own. It is diffi-
cult to understand how a conclusion of guilt could be reached in the absence of
at least a credibility finding ~ which would not be possible unless there was a
prejudicial presumption of guilt prior to the hearing.
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In this case there was evidently a m stake made by one or nore
enpl oyees = including a misclassification of the car in question. The
Carrier, however, has conpletely failed to support its findings of guilt
on the part of Claimant; it has not presented evidence at the hearing to
|l end credence to its conclusion. W shall sustain the claim

CINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Empleyes involved in this dispute are
respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934,

Thatthis Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

A WA RD

C ai m sustai ned

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

.!f‘ L T hd ‘Jf.:-“ P
xeécutive Secretary

Dated at Chicago, Illinois, this 7th day of  Septenber 1973.
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1968, particularly Rule 6-A-1, when it assessed di scipline of ten days actual
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brought against him

(c) Caimant T. G Pfalzgraf be ‘conpensated for wage loss suatained
during the period out of service.

CPI NI ON_OF BQARD: Caimant, a Cassification Clerk, was charged with ms-

classifying a car,resulting in delay and a dissatisfied
customer. After an investigation, he was found guilty and assessed a ten day
suspensi on.

Petitioner raises the issue that no charge was made agai nst C ai mant,
and that the investigative hearing was “an investigation to deternine respon-
sibility” and not a trial. W shall not consider this contention since it was
not raised on the property.

Petitioner clains that the investigation did not support the Carrier’s
conclusion of guilt of Claimant, while the Carrier argues that the record of the
investigation clearly denonstrates such guilt. An examination of the transcript
reveals it to be unique in certain respects; it was extremelyshort and the sole
witness was Claimant. Further, at the hearing, Claimnt while adnmitting that he
had classified the car in question, after a passing check, did not indicate that
he had nade an error. \hile not renenbering some of the detail on the day in

question, Caimnt denied that the waybill presented at thehearing was the docu-
ment he had used in classifying the car. The Carrier presented no contradictory
evidence = and in fact presented no affirmative case of its own. It is diffi-

cuttounder stand how a conclusion of guilt could be reached in the absence of
at least a credibility finding = which would not be possible unless there was a
prejudicial presumption of guilt prior to the hearing.
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In thia case there was evidently a m stake made by one or nore
enpl oyees = including a msclassification of the car in question. The
Carrier, however, has conpletely failed to support its findings of guilt
on the part of Claimant; it has not presented evidence at the hearing to
l end credence to its conclusion. W shall sustain the claim

INDINGS: The Third Division of the Adjustnment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Empleyes involved in this dispute are

respectively Carrier and Employes within the neaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustnment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated

A WAR D

Cl ai m sust ai ned.

ATTEST: _ﬂﬁ'_éddéﬂ-
xecutive Secretary

Dat ed at. Chicago, Illinois, this 7th day of  Septenber 1973.

NATI ONAL RAI LROAD ADJUSTMENT BQARD
By Order of Third Division



