NATI ONAL RAI LROAD ADJUSTMENT BOARD

Award Nunmber 19935
TH RD DI VI SI ON Docket Number CL-19920

Benj am n Rubenstein, Referee
Brot herhood of Railway, Airline and Steanship d erks,

Frei ght Handlers, Express and Station Employes
PARTI ES TO DI SPUTE:

(

(

(George P. Baker, Richard ¢. Bond, Jervis Langdon, Jr.,

( and Wllard Wrtz, Trustees of the Property of

( Penn Central Transportation Conpany, Debtor

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood (G.-7177)
that:

(a) The Carrier violated the Rules Agreenent, effective February 1,
1968, particularly Rule 6-A-1, when it assessed discipline of 14 days suspen-
sion, later reduced to 10 days, on J. A Mirter, Extra Cerk, Edgemoor Yard,
Edgermoor, Del.

(b) Caimant J. A Murter's record be cleared of the charges brought
against him

(c) daimant J. A Mirter now be conpensated for the wage | 0SS sus-
tained during the period out of service, plus interest at the rate of 6% per
annum conpounded daily.

OPI NI ON_OF BOARD: Claimant, an enployee of six years seniority, with an un-
bl emi shed record, as Extra Yard Oerk, was, on May 20, 1971,
assigned as Extra Clerk at the Transportation Center, Edgempor, Del aware, and

was called to fill a vacancy in a Flexowriter position. H's tour of duty was
from2 p.m to 10 p.m At about 8 p.m of that day, clainmant became ill. He
advised a clerk of his illness and left, not completing his trick.

Next day, he was charged with a violation of Rule T of Carrier's
Rules and was given a hearing on the charges.

After conpletion of the hearing, the clainmant was given a fourteen
days disciplinary suspension, which was subsequently reduced to ten days. The
hearing was conducted by the Supervisory Agent, who brought the charges agai nst
claimant, but the decision was rendered by the Assistant Superintendent of
Stations.

C ai mant epntendg that: 1) He did not have a fair and inpartial in-
vestigation, because the sane person who prepared the charge, also acted as
Hearing Oficer and inposer of discipline; 2) The discipline was not justified;
3) his record should be cleared and he be conpensated for all wage |oss, plus
interest at 6% per annum conpounded daily.
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Rul e 6-A-1 of the Agreement between the parties herein, provides, in
part:

“(a) An enployee who has been in the service nore than 60
cal endar days or when application has been formally approved,
shall not be disciplined or dismssed without a fair and im
partial investigation."

Al though an investigation of a violation of a rule in |abor relations,
is not limted to strict Rules of Evidence, yet it is akin to a trial, and the
Hearing O ficer occupies the position of a Judge, who nust be inpartial and
capable of rendering a fair and unbiased decision. It is inconceivable for a
Judge, in a court of justice, to be the prosecuter and the judge at the sane
time. Having acted as prosecutor, he cannot be expected to al so act as inpar-
tial judge. Such a procedure would be subject to reversal, on appeal. Yet, in
the Railroad industry, this procedure has been tolerated and approved for nany
years and we shall not reverse it here.

However, in the instant case, the Carrier went nuch further than
having the prosecutor act as judge. It divided the function of the hearing
officer into two personalities -- one to hear the case and another one to dec
it. On this issue, we held in nunerous awards that the separation of the powers
and duties of the hearing officer, violates the concept of a "fair and impartia’
investigation." (Award Nos. 6087, 7088, 8020, 14031, 17156, 17901)

In Award Number 6087, we said:

"Were, as here, the decision is not rendered by the officia
who conducted the investigation, but is made by the officia
who preferred the charges against the enployee.. ..., it can-
not reasonably be said that the enployee has been afforded an
investigation and decision in conpliance with the rule."

And, in Award Nunber 8020, we said:

"The plain meaning of such a rule is: that the official who
conducted the investigation, heard the evidence and saw the
Wi tnesses will evaluate the evidence and deci de whether the
enmpl oyee was guilty or innocent of the charge."

We adhere to the opinions in the above awards. The manner in which the
i nvestigation was held and decision arrived at was in violation of Rule 6-A1.

Havi ng reached the above conclusions, there is no need to discuss the
question of evidence or extent of the discipline
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As to the question of interest, we shall adhere to the prevailing
opinions that the contract does not provide for such renedies. Disputes
affecting violations of contractual provisions of l|abor relations agree-
ments are not conparable to violations of the National Labor Relations Act.
If interest is intended, the Agreement should so provide,

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the partics waived oral hearing;
That the Carricr and the Ymployes invelved in this dispute are
respectively Carrier and Imployes within the meaniog of the hRailway Labor Ack,

as approved June 21, 19734

That this Division of the Adjustment Board has jurisdiction vver the
dispute involved hercing and

Carrier violated the provisions of Rule 6-A-1,

A WA R D

Claimis sustained as provided in Opinion.

NATIONAL RATLROAD ADJUSTMVENT LOARD

By Order of Third Division
s A gr.zéz.

Exceutive Scerevary

Dated at Chicago, Illincis, this 7th day of  Septenber 1973.



DI SSENT ¢F cARRIER MEMBERS' TO AWARD NO, 19935
DOZKET NO. CL-19920

This Award iz contrary to many sound Awards of this Board
insofar as the investigation on the property is concerned. The manner
in which the investigation was hel d and the decision arrived at was not

I N viclation Of any Rules of the Agreenent.

Inthis connection, many Anards were cited, but the Neutral
chose to ignore them W dissent.
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NATI ONAL RAI LROAD ADJUSTMENT BQARD

Awar d Number 19935
THI RD DI VI SI ON Docket Number CL-19920

Benj ami n Rubenstein, Referee

Brot herhood of Railway, Airline and Steamship O erks,
Frei ght Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE:

(

é

(George P. Baker, Richard €. Bond, Jervis Langdon, Jr.,

( and Wllard Wirtz, Trustees of the Property of

( Penn Central Transportation Conpany, Debtor

STATEMENT OF CLAIM Claim of the System Committee of the Brotherhood (GL-7177)
that:

(a) The Carrier violated the Rules Agreement, effective February 1,
1968, particularly Rule 6-A-1, when it assessed discipline of 14 days suspen-
sion, later reduced to 10 days, on J, A Mirter, Extra Oerk, Edgemoor Yard,
Edgenoor, Del.

(b) daimant 3, A Murter'srecord be cleared of the charges brought
agai nst him

(¢) Jaimant J, A Mirter now be conpensated for the wage | o0ss sus-
tained during the period out of service, plus interest at the rate of 6% per
annum conpounded daily.

OPI NI ON OF BOARD: Caimant, an enployee of six years seniority, with an un-
bl emi shed record, as Extra Yard Cerk, was, on My 20, 1971,
assigned as Extra Clerk at the Transportation Center, Edgeroor, Del aware, and

was called to fill a vacancy in a Flexowriter position.  Hs tour of duty was
from2 p.m to 10 p.m At about 8 p.m of that day, claimant became ill. He
advised a clerk of his illness and left, not conpleting his trick.

Next day, he was charged with a violation of Rule T of Carrier’s
Rules and was given a hearing on the charges.

After conpletion of the hearing, the claimnt was given a fourteen
days disciplinary suspension, which was subsequently reduced to ten days. The
hearing was conducted by the Supervisory Agent, who brought the charges against
clai mant, but the decision was rendered by the Assistant Superintendent of
Stations.

Clai mant contends that: 1) He did not have a fair and inpartial in-
vestigation, because the sane person who prepared the charge, also acted as
Hearing Officer and inposer of discipline; 2) The discipline was not justified;
3) his record should be cleared and he be conpensated for all wage |oss, plus
interest at 6% per annum conpounded daily.
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Rule 6-A-1 of the Agreement between the parties herein, provides, in
part:

"{a) An enpl oyee who has been in the service nore than 60
cal endar days or when application has been formally approved
shal | notbe disciplined or dismssed without a fair and im
partial investigation.”

Al though an investigation of a violation of a rule in [abor relations,
isnot limted to strict Rules of Evidence, yet it is akinto atrial, and the
Hearing O ficer occupies the position of a Judge, who nust be impartial and
capable of rendering a fair and unbiased decision. It is inconceivable for a
Judge, in a court of justice, to be the prosecuter andthe judge at the same
time. Having acted as prosecutor, he cannot be expected to also act as inpar-
tial judge. Such a procedure would be subject to reversal, on appeal. Yet in
the Railroad industry, this procedure has been tol erated and approved for nmany
years and we shall not reverse it here.

However, in the instant case, the Carrier went nuch further than
having the prosecutor act as judge. It divided the function of the hearing
officer into two personalities -- one to hear the case and another one to dec.
it. Onthis issue, we held in nunerous awards that the separation of the powers
and duties of the hearing officer, violates the concept of a “fair and impartia’
investigation.” (Award Nos. 6087, 7088, 8020, 14031, 17156, 17901).

In Award Nunber 6087, we said:

“Where, as here, the decision is not rendered by the officia
who conducted the investigation, but is made by the officia
who preferred the charges agai nst the enployee..... , it can-
notreasonably be said that the enployee has been afforded an
i nvestigation and decision in conpliance with the rule.”

And, in Award Nunber 8020, we said:

“The plain rmeaning of such a rule is: that the official who
conducted the investigation, heard the evidence and saw the
wi tnesses will evaluate the evidence and deci de whether the
enpl oyee was guilty or innocent of the charge.”

We adhere to the opinions in the above awards. The manner in which the
investigation was held and decision arrived at was in violation of Rule 6-A-

Havi ng reached the above conclusions, there is no need to discuss the
question of evidence or extent of the discipline.
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As to the question of interest, we shall adhere to the prevailing
opinions that the contract does not provide for such remedies. Disputes
affecting violations of contractual provisions of labor relations agree-
ments are not conparable to violations of the National Labor Relations Act.
If interest is intended, the Agreement should so provide.

FINDINGS: The Third Division of the Adjustment Board, upon the wvhole record and
all the evideuce, finds and holds:

That the partics waived oral hearing;

That the Carrier and the mployes i nvol ved in this dispute are
respectively Carrier and Employes W thin the meaning of the Railway Labor Act,
as approved June 21, 1934%;

Thal this Division of the Adjustmeni Board has jurisdiction over the
dispute involved hercing and

Carrier violatedt he provisions of Rule 6-A-1.

A W ARD

Claim is sustained as provided in Qpinion.

NATIONAL RAILROAD ADJUSTMENT LOARD

By Order of Third Division
arrest._ A Y. M—

Exccutive Sccretary

Dat ed at Chicago, Illincis, this 7th day of Sept ember 1973.



DISSENT OF CARRIER MEMBERS' TO AWARD WO, 19935
DOCKET Mo, CL- 19920

This Award is contrary to many sound Awards of this Board
insofar as the investigation ON the property i s concerned. The manner
in which the i nvestigation was held and the decision arrived at was not

i N violation of any Rul es of the Agreement.

In this connection, many Awards were cited, but the Neutral.

chose to ignore them W dissent.
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