NATI ONAL RATLROAD ADJUSTMENT BOARD

Awar d Number 19937
THIRD DI VI SI ON Docket Nunber cL-15826

Joseph A Sickles, Referee

(Brotherhood of Railway, Airline end Steanmship O erks,
PARTI ES TO DI SPUTE: [Freight Handlers, Express and Station Employes

(Chicago, Milwaukee, St. Paul and Pacific Railrcad Conpany

STATEMENT OF CLAIM: Ohai m of the System Conmittee of the Brotherhood (G&-7105)
that:

1) Carrier violated the Cerks’ Rules Agreement when it failed to
afford enploye C. Mascolo 2 fair and impartial i nvestigation.

2) Carrier violated the Oerks” Rules Agreenent when it arbitrarily
penal i zed enpl oye Mascolo by deducting a day’s pcy from her wages after Carrier
found it had erred in allowing her one too many vacation days.

3) Carrier shall be required to return the day’s pay it deducted from
enpl oye Mascolo's pay check whi ch she received on February 19, 1971,

L) Carrier shall be required to reinburse enploye Mascolo for all
wage |osses suffered in attending the appeal hearing held on March 31, 1971,

OPINION OF BOARD: Claimant was assigned a schedul ed vacation frem August 3,

1970 to August 14, 1970, however, W th her Supervisor's consent,
she was allowed to consune her ten days cf vacation one day at a tine. In
Decenmber, 1970, Cainmant asked her Supervisor if she had any nore vacation time
due her, and she was advised that she nad one mcre day of entitlenent. As a
result, she took (and was paid for) Decenber 23, 1970 as a day Of vacation.

In point of fact, Claimant had utilized her final day on Novenber 18,
1970, and Decenber 23, 1970 represented an el eventh (11th) day of vacation. When
Carrier discovered this fact, it deducted one day of pay; which pronpted this claim

Carrier resists the Claim not oniy onits nerits, but upon procedural
grounds.

Wewi | | consider the procedural objections initially. In March of
1971, Cdaimant requested an “unfair and unjust treatment” hearing. Rule 22(f)
states:

“An enploye, irrespective of period enployed, who
consi ders himsel f unjustly treated other than covered
by these rules, shall have the same right of investi-
gation and appeal, in accordance with preceding
sections cr this rule, provided witten request,
which sets fertn employe's cemplaint, IS made to the
i medi at e superior officer within fifteen (15) days
from cause of ccnplaint .”
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Al though Carrier preserved its position that Rule 22(f) was nect
applicable, and that the request was not proper, a hearing was held, and Carrier
determined that the "unjust treatnment” allegation was not supported. After
appeal s of that ruling (which were denied), the matter was submtted, as a
grievance, to the Vice President - Labor Relations.

Carrier asserts that the case should have been handled "in the custonary
manner" and that failure to handle the claimunder the provisions of Rule 36,
within the tinme specified, rendered the claim invalid and barred.

Rul e 36(=) specified, in material part:

"All claims or grievances must be presented in witing
by or cu behalf cf the emplcye involved, to the officer
cf the Carrier authorized to receive sane, within 60
days frem the cate or the cccurrence cn which the claim
cr grievance is based."

The question of the interrelaticnship of Rules 22 and 36 is not novel
to this claim The issue nas been previously considered by this Board in two cases
dealing with these sane psrties. In Award 17535, Referee G adden noted that:

"W do not believe it is a proper construction of the
two rules to require Caimant to abandon his remedy
under Rule 22 and require himtc initiate a new claim
under Rul e 3% when he has not cobtained a final
deci sion from the Carrier with /sic/ 60 days of the
initial action taken by the carrier under Rule 22,
Nor do we believe it is the intent of the parties
that an employe maintain concurrent claims or
grievances under Rules 22 and 36 arising fromthe
sane act of the carrier: seeking the came relief
and frem the same officer of the Carrier.”

Referee d adden concluded that the "occurrence” referred to in Rule
36-1(a) was the "final decision" which disnissed the conplaint under Rule 22

I'n Award 19601, Referee o'Brien quoted portions cf Award 17595, and
l'i kewi se concl uded that the "oceurrence” referred to in Rule 36-1(a) was the final
decision under Rule 22.

The clains in Awards 17595 and 19601 dealt with disciplinary matters,
rather than -ne alleged "unjust treatnent” here presented, but the dispute centers
around the sz-+e Rules. while it wculd appear that O aimant coul d have noved
directly to the procedures of Rule 36, she chose, instead, to pursue the renedy
of Rule 22 In the first instance. This Board is not prepared to state that she
coul d not avail hereself of those proceedings. Once having done so (under the
procedures on this particular property, as affirmed in Awards 17595 and 19601}
she preserved her right: to then pursue redress under Article 35 after the final
deci sion under Rule 22. She did so in a tinmely manner
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Carrier urges that Claimant, in any event, failed to conply with Rule
36{a) because her cl ai mthereunder was not presented in the first instance to the
officer of the Carrier authorized tc receive same. Inits Ex Parte Submission,
Carrier refers to a February 19, 1570 letter to the General Chairman which, it
urges, required presentation tc the “Minager Work Operaticns - Personnel” (who,
i n pcint of fact, was the hearing officer under the Rule 22 proceedings) rather
than to the Vice President of rLabcr Relations (who i=as the final appeal). In
support of its position, Carrier cites Award 12553%, in which Referee Riner noted
that a claimnust be filed with the representative duly designated by the Carrier
to receive claims. Because the reccrd there denonstrated that the clai mwas never
presented to the proper official of the Carrier (at anv tine during the handling
on the preperty) the Bcard was precluded trom consider& the substantive issue
inthe claim

In its Rebuttal Brief in enswer to Carrier’s Ex Parte Submi ssion, the
Organization cites Rule 22(i) which vecame effective January 1, 1971:

"claimz In behal f of enployees involved in the
applicaticn of this rule will be presented to the
Vice President - iaver Rel ations fcr considerstion
prior to the presentaticn to the Third Division of

t he Naticnal Railrcad Adj ust ment Bcard should such
action be necessary tc resolve the issue within ten
(10) aavs fromdate of receipt of decision. Except
for the tinme limt period governing the presentation
of clains filed hereunder the provisions of Rule
are applicable to such elains.”

The Enpl oyees contend that the prevision cited above required a filing
of the eclaim With the Vice President ~ Labor Relaticns in the first instance, and
had they done otierwise the Carrier would have urged that the claimis barred.

Inits Replﬁ,.Ca_rrier nerely referred to its position, “as fully and
conclusively Set forthinits Ex Farte Submissicn.”, and reaffirned sane.

On the Property, the Carrier raised the issue and the grganization

pronptly disagreed, citing Rule 22(i) as authority for directsubmission of the
claimto the Vice President of Labor Relations. The Carrier did not, on the property

or in the documents submitted to this Roard refer to Rule 22(i) in any manner, Thus,
the Board is without benefit of Carrier’s view of the Enployee’'s interpretationof

that Rule as authorizing, requiring or permitting filing of the claimdirectly uien
the Vice President of Labor Relations.

~This Board cannot alter the |anguage of an agreement. As stated by
Referee Riner in Award 18553:
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“The Board has consistently held in nunerous awards
that a claimnust be filed -»ith the representative
duly designated by the Carrier to receive sane.”

But here, there is a dispute as to the identity of the representative.
A review of the record fails to convince the Board that the Carrier established
that the claimwas inproperly filed in the first instance.

For the reasons set forth above, the claimis properly here and will
be considered on its nerits

Juestions of recoupnent of overpzyments are not easy of resolution, as
general rules are not sinply equatable to all instances. Each case nust be
consi dered on its own individual nerits nnd in nost instances, one must view
the facts and circunstances which gave rise %o the overpaynent.

In this dispute, clearly Clairant received gay for one (1) nore day of
vacation than that to which she was entitled. The Carrier has suggested that the
Caimant was aware of that fact when she took the day, and that she was "testing"
her Supervisor when she asked if she had any more vacation days due. |f the Bcard
wer e ccnvinced that Carrier's specul ations cireaccurate, then, for reasons set forth
bel ow, this claimwould be quickly disposed ct. however, Carrier, who has the
burden of proving such an allegation (see Award 15912 - McGovern, cited bel ow)
fails to present any evidence to substantiate its assertion

The testinony of the Supervisor adduced at the Rule 22 hearing shows
that:

“You /Ciaimant/ asked if | had a day open and | said
‘yes’, after | looked at the report.”

Further, daimant testified that:

"The only rezsen | took the day was because | was
informed | had one day vacation coming to ne for
the year 1970. | would not have taken off other-
wse. "

Wiile Carrier may read inproper notives into Caimnt's answer, absent
any showing that she was scheming or plotting to obtain an advantage not due her,
the Bcard can calv ccnclude that she relied on the msinformation given her and
assunmed Decenber 23rd wouid be her tenth (10th) day of vacation

Carrier cites various Awards dealing w th recoupi ng overpayments. The
nost significant appears to be Award 15067 (Zack). In that case, Carrier deducted
from earnings the val ue of vacaticn tine given three and four years before. The
Board noted that there was nothing in the agreement which precluded a recovery of
excess paynent; that the controlling agreement did not contain atime limt
restricticn on rectifying an error; and that the doctrine of "laches” coul d nct
prevail in the dispute.
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Award 9581 (Johnson) concerned deduction for double payment of holiday
pay. The Board rules:

"In any event, for the reasons shown above, payment
fcr those particular days was not required by the
Vacation Agreement; consequently eny payment nade
by the Carrier in excess of the regular rate for
the positions, whether in accord with a pest
practice cr not, was either cnerror, as the

record indicates here, or a gratuity. Consequently,
it was no violation cf cny rule for the Carrier to
make a deduction for part of the cverpayment.”

. Simlarly. Awerd 9117 (Bealev) allowed Carrier tc deduct holiday payments
made in error. Award 15920 (4cGovern) was resclved "solely" cntine linits.

. Rut, the Beard has precluded Carriers Crom recoupi ng cverpaysents of
vacation pay in two later Awards (disregarding Award 16320, which was limted to
a time limit issue).

In Award 15912 (MCGovern) the Board ccnsidered a deduction where the
posted vacaticn schedule listed Claimant as entitled to three weeks and it was
subsequently di scovered tnhat he was ineligible because he hod not -sorked sufficient
days to quelify. Caimant had requested to work during the vacation period, but
was refused. The Organization pointed out that responsibility for preparation of
the vacation list rests solely with the Carrier, end that it was reasonable for
Caimant to assume he was entitled, after posting. Because Carrier failed to offer
any evidence to shcw that Claimant knew he was ineligible, or thet he intentionally
deceived the Carrier, the claim was sustained.

In Anard 17142 (pevine) the Board sustained a claimwhere the enpl oyee
requested a fifteen (15) day vacation, when he was only entitled to ten (10) days.
The posted schedule showed fifteen (15) days. The Award stressed that Carrier, who
participated in preparing the vacation schedule, failed to check its records to
determne if Caimant wac entitled to fifteen (15) days. Such a check woul d have
detected the error prior to the vacation period.

Non? eof the cited Awards deal with the precise factual circunstances of
the instant dispute. We are not prepared to state that cverpayments may never be
recouped: Surely they can. If en enployee receives an cbvicusly incorrect paycheck
as a result of a clerical or eccmputer error, certainly the enployee cashes the
check at his peril. The 3card coul d speculate ¢n numercus ot her potenti al
ci rcunst ances wherein the Cerrier may properly recoup. But, as cautioned above,
each such case nust be ccnsidered on its own individual nerits.

In this dispute we are faced with nore then a mere recoupi ng of en
overpayment. what caused the overpayment? A superviscr gave erroneous
informeticn, Claiment relied on that i{nformaticn, to her detriment. The
record supports Caimant's contention that She weuld net have been absent from
wor k on Decemoer 23, but for Superviscr's statement. Thus, in this case, to deny
the claimwould result in Caimant |osing one dey's pay, when, in fact, she would
have worked, and received pay had the “upervisor given her accurate i nformation.
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The Board IS of the viewthat this dispute more closely falls within the authority

of Awards 15912 and 17142 than the other cited Awards, and consequently, we wil|
sustain clains (2) and (3).

The above result makes it unnecessary to explore claim(1). Accordingly,
that claimis dismssed, withcut a consideration of its nerits.

Caim(4) requests the reinbursement for wage lcsses suffered in attending
the appeal hearing on March 31, 1971, Al though the claimwas rai sed on the
property-, Carrier noted that it was nct supported by "schedule rules and/or
agreement.” In its Rebuttal Brief, the Organization justifies the claim by
asserting that the enpl oyee would be further penalized through an additional |oss
of wages to prove she was unjustly treated. Becanse the Organization has failed
t0 demenstrate this Board' s authority or a baszis for favorabl e consideration claim
(4) is dismssed.

FIXDINGS: The Third pivisicn of the Adjustment Board, upon the whol e record
and all tbe eridence, finds and hol ds:

That the parties waived oral hearing:

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the meaning of the Railway Labor
Act as approved June 21, 193%;

That this Division of the Adjustnent Board has jurisdiction over the
di sput e involved herein; and

That the Agreement was vi ol at ed.
A WA RD
¢1adm (1) is dismssed for reasons set forth in the Qpinion.
Caim(2) is sustained.
Caim (3) is sustained.
Caim(4) is dismssed for reasons set forth in the Qi nion.

BATTIONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: v N .

ecutive Secretary

Dated at Chicago, Illinois, this 7th day of  September 1973.
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Brotherhood of Railway, Airline and Steamship d erks,

PARTI ES TO DI SPUTE: Frei ght Handlers, Express and Station Employes

P an P

Chicago, MIwaukee, St. Paul and Pacific  Railread Conpany

STATEMENT OF ctatM: Caimof the System Conmittee of the Brotherhood (GE-7105)
that:

1) Carrier violated the Cerks' Rules Agreement when it failed to
afford enploye C. Mascolc a fair and inpartial investigation.

2) Carrier violated the Cerks' Rules Agreenent wnenit arbitrarily
penal i zed enpl oye Mascolo bydedueting a day's pay from her wages after Carrier
found it had erred in allowi ng her one too many vacation days.

3) Carrier shall be required to return the day's pay it deducted from
enpl oye Mascolo's pay check which she received onFebruary 19, 1971.

L) Carrier shall be required to reinmburse enpl oye Mascolo for all
wage | osses suffered in attending the appeal hearing held on March 31, 1971.

OPINION OF BOARD: O ainmant was assigned a schedul ed vacation frem August 3,

1970 to August 14, 1970, however, with her Supervisor's consent,
she was allowed to consume her ten days of vacation one day at a time. In
Decenber, 1970, O ainmant asked her Supervisor if she had any nore vacation tine
due her, and she was advised that she had one nore day of entitlenment. As a
result, she took (and was paid for) Decenber 23, 1970 as a day of vacation.

In point of fact, Claimant had utilized her final day on Novenber 18,
1970, and Decenber 23, 1970 represented an eleventh (11th) day of vacation. When
Carrier discovered this fact, it deducted one day of pay; which pronpted this claim

Carrier resists the Caim not only onits merits, but upon procedural
grounds.

Ve will consider the procedural objections initially. In Mrch of
1971, Caimant requested an "unfair and unjust treatment” hearing. Rule 22(f)
states:

"An enpl oye, irrespective of period enployed, who
consi ders hinself unjustly treated other than covered
by these rules, shall have the same right of investi-
gation and appeal, in accordance with preceding
sections of this rule, provided witten request,
which sets forth employe's cemplaint, i S made to the
i medi ate superior officer within fifteen (15} days
from cause of ccnplaint.”
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Al though Carrier preserved its position that Rule 22(f) was net
applicable, and that the request was not proper, a hearing was held, and Carrier
determned that the “unjust treatnent” allegation was not supported. After
appeals of that ruling (which were denied), the matter was submtted, as a
grievance, to the VvicePresident - Labor Rel ations.

Carrier asserts that the case shoul d have been nandled “in the customary
manner” and that failure to handle the claimunder the provisions of Rule 36,
within the tinme specified, rendered the cleim invalid and barred.

Rul e 36(a} specified, in rmaterial part:

"All claims or grievances nust be presented in witing
by or cun behalf cf the enpl oye involved,to the officer
of the Carrier authorized to receive sane, within A0
days from the dute of the occurrence un which the claim
cr grievance is based.”

The question of the interrelaticnship of Rules 22 and 36 is not novel
to this claim The issue has been previously considered by this Board in two cases
dealing with these Sane parties. In Award 17535, Referee G adden noted that:

"wedo not believe it is a proper censtruction of the
two rules to require Cainmant to abandon his renedy
under Rule 22 and require him tu initiate a new claim
under Rul e 36 when re has not cbtained a final
decision from the Carrier with /sic7 60 days of the
initial action taken by the Carrier under Rule 22.
Nor do we believeitisthe intent of the parties
that an employe mai ntain concurrent claims or
grievances under Rules 22 and 36 arising fromthe
same act of the carrier: seeking the canme relief

and frem the sane officer «f the Carrier.”

Ref eree d adden concluded that the “occurrence” referred to in Rule
36-1{a) was tke “final decision” which disnmissed the conplaint under Rule22.

In Award 19601, Referee O Brien quoted portions ‘of Award 17595, and
| i kewi se concl uded that the "oceurrence” referred to in Rule 36-1(a) was the final
decision under Rule 22.

The clainms in Awards 17595 and 19601 dealt with disciplinary matters,
rat her than -healleged “unj ust treatment” here presented, but the dispute centers
around the sz71e Rules. while it wculd appear that Caimant coul d have noved
directly to the procedures of Rule 36, she chose, instead, to pursue the renedy
of Rule 22 in the first instance. This Board is not prepared to state that she
coul d not avail hereself of those proceedings. Once having dene so (under the
procedures on this particular property, as affirmed in Awards 17595 and 19601)
she preserved her right: to then pursue redress underArticle36 after the final
deci sion under Rule 22. She did so in a timely manner.
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Carrier urges that Claimant, in any event, failed to conply with Rule
36(a) because her claim thereynder Was not presented in the first instance to the
of ficer of the carrier authcrized tc receive sane. In its Ex Parte Subnission,
Carrier refers to a February 13, 1970 letter to the General Chairman which, it
urges, required presentation tc the “Minager Work Operesticns - Personnel” (who,
in peint Of fact, was the hearing officer under the Rule 22 proceedings) rather
than to the Vice President of Labor Relations (who vas the final appeal). In
aupport Of its position, Carrier cites Award 12553, i n which Referee Rimer noted
that a claimnust be filed with the representativa duly designated by the Carrier
to receive clains. Because the reccrd there denonstrated that the clai mwas never
presented to the proper official of the Carrier (at anv tine during the handling
on the property) the Beard was precluded from considering the substantive issue
in the claim

In its Rebuttal Brief in »snswer to Carrier’s Ex Parte Subnission, the
Organization Cites Rule 22(i) which became effective January 1, 1971:

“Caim in behalf of enployees involved in the
applicaticn of this rule wll be presented to the
Vice President = faber Relations fcr consideration
prior to the presentation to the Third Division of

t he Naticnal Railrcad Adj ust ment Board sheuid such
action be necessary to resclve the issue within ten
(10) days fromdate of receipt of decision. Except
For the time Limt pertod governing the presentation
of clains filed hereunder the provisions O Rule 36
are applicable to such ciains.”

The Enpl oyees contend that the prcvisien cited above required a filing
of the claimwith the Vice President - Labor Relaticns in the First instance, and
had they done otherwise the Carrier woul d have urged that the claim i s barred.

In itS Repiy, Carrier nmerely referred to its position, "as fully and
conclusively set forth inits Ex Farte Submssion.”, and reaffirmed sane.

On the Property, the Carrier raised the issue and the Organization
promptly disagreed, citing Rule 22(i) as authority For direct submssion gf the
claim to the Vice President of Labor Relations. The Carrier did not, on the propert
O in the docunents submitted to chis Board refer to Rule 22(i) iNn any manner. Thus
the Board s without benefit of Carrier’s viewof the Employee's interpretation 4¢

that Rule as authorizing, requiring or permtting filing of the clai Mdirectly with
the Vice President of Labor qReI ations. y e

This Board cannot alter the |anguage of an agreenent. asstated by
Referee Rinmer in Award 18553:
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“The Board has consistently held in nunerous awards
that a claimmust be filed :rith the representative
duly designated by the Carrier to receive sane.”

But here, there is a dispute as to the identity of the representative.
A review of the record fails to convince the Board that the Carrier established
that the claimwas inproperly filed in the first instance.

For the reasons set forth above, the claimis properly here and wll
be considered on its nerits

Juesticns of recoupnent of overpeyments are not easy of resolution, es
general rules are not sinply equatable to all instances. Each case nust be
considered on its own individual nerits ond in nmost instances, one must view
the facts and circunstances whi ch gave rise tc the cverpayment.

In this dispute, clearly Claimant received pay for cne (1) nore day of
vacation than that to which she was entitled. The Carrier has suggested that the
C ai mant was aware of that fact when she took the day, and that she was “testing”
her Supervisor when she asked if she had any mere vacation days due. If the Board
wer e cenvineed that Carrier’s specul ations zire accurate, then, for reascns set forth
bel ow, tuis claimwould be quickly disposed cf. however, Carrier, who has the
burden of proving such an allegation (see Award 15912 - McGovern, cited bel ow)
fails to present any evidence to substantiate its assertion

The testinony of the Supervisor adduced at the Rule 22 hearing shows
that:

"You /Clatmant/ asked if | had a day open and | said
‘yes ', after | looked at the report.”

Further, Caimant testified that:

“The only reeson | took the day was because | was
informed | had one day vacation comng to me for
the year 1970. | would not have taken off other-
wise. "

while Carrier noy read improper notives into Caimant’s answer, absent
any showi ng that she was schemng or plotting to obtain an advantage not due her
the Board can only conclude that she relied on the msinformation given her and
assumed Decenber 23rd would be her tenth (10th) day of vacation

carrier cites various Awards dealing with recouping overpaynents. The
nmost significant appears to be Award 15067 (7ack). In that case, Carrier deducted
from earnings the value of vacation tine given three and four years before. The
Board noted that there was nothing in the agreenent which precluded a recovery of
excess paynent; that the controlling agreenent did not contain & time [imt
restricticn on rectifying an error: and that the doctrine of "laches” coul d act
prevail in the dispute.
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Awar d 9581 (Johnson) concerned deduction for doubl e payment of holiday
pay. The Board rules:

“I'n anyevent, for the reasons shown above, Baynent
for those particul ar days was not required by the
Vacation Agreement ; consequently any payment made
by the Carrier in excess of the regular rate for
the positions, whether in accord with a past
practice cr not, was either on error, as the

record indicates here, or a gratuity. Consequently,
it was no violation cf any rule for the Carrier to
make a deduction for part of the overpaynent..”

. Simlarly, Award 9117 (Begley) allowed Carrier to deduct holiday payments
made in error. Award 16920 (McGovern) was resolved “solely” cn tine limts.

But, the Beardé has precluded Carriers ©rom recoupi ng overpayments of

vacation pay in two later Awards (disregarding Award 16920, which was limted to
atim limt issue).

In Award 15912 (McGovern) the Board ccnsidered a deduction where the
posted vaeaticn schedule listed Claimant as entitled to three weeks and it was
subsequentiy di scovered that he was ineligible because he hod not -rorked sufficient
days to qualify. Caimnt had requested to work during the vacation period, but
was refused. The Organization pointed out that responsibility for preparation of
the vacation list rests solely with the Carrier, and that it was reasonable for
Caimant to assume he was entitled, after posting. Because Carrier failed to offer
any evidence to show that O ainmant knew he was ineligible, or trat he intentionally
deceived the Carrier, the claim was sustained.

In Award 17142 (Devine) the Board sustained a claimwhere the enpl oyee
requested a fifteen (15) day vacation, when he was cnly entitled to ten (10) days,
The posted schedul e showed fifteen (15) days. The Award stressed that Carrier, who
participated in preparing the vacation schedule, failed to check its records to

determne if Claimant was entitled to fifteen (15) days. Such a check woul d have
detected the error prior to the vacaticn period.

None cf the cited Awards deal with the precise factual circunstances of
the instant dispute. V¥ are nct prepared to State that cverpayments may never be
recouped : Surely they can. |f an enployee receives an obviously incorrect paycheck
as a result of a clerical or ccmputer error, certainly the enployee cashes the
check at his peril. The 3card coul d speculate cn numercus ot her potenti al
circunstances wherein the Cerrier may properly recoup. But, as cautioned above
each such case nust be ccnsidered on its cwn individual nerits.

In this dispute we are faced with more than a nere recouping of an
overpayment. ‘what caused the overpsyment? A Supervisor gave erroneous
informeticn, Claimant relied on that informaticn, to her detrinent. The
record supports Caimant’s contanticon that she woul d net have been absent from
work on Decenmber 23, but for Supervisor’s statenent. Thus, in this case, to deny
the claimwould result in Claimant | 0Sing one day’s pay, when, in fact, she would
have worked, and received pay had the Zupervisor given her accurate information
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The Board 1s of the viewthet this dispute more closely falls within the authority
of Awards 15912 and 17142 than the other cited Awards, and consequently, we will
sustain clainms (2) and (3).

The above result makes it unnecessary tc explore claim(1). Accordingly,
that claimis dism ssed, without a consideration of its merits.

Caim(4) requests the reinbursement for wage lcsses suffered in attending
the appeal hearing on March 31, 1971. Al though the claimwas raised on the
property, Carrier noted that it was nct supported by “schedul e rules and/or
agreement .” In its Rebuttal Brief, the Organization justifies the claimby
asserting tkat the enployee would be further penalized through an additional |oss
of wages to prove she wvas unjustlytreated. Eecanse the Organization has failed
to demcnstrate this Board s authority or a basis fcr favorabl e consideration claim
(4) is dismssed

FINDINGS: The Third pivisicn of the Adjustnent Board, upon the whol e record
and all the evidenc2, finds and hol ds:

That the parties waived oral hearing:

That the Carrier and the Employes involved in this dispute arc
respectively Carrier and Fmployes Wi thin the meaning of the Railway Labor
Actas approved June 21, 133%;

That this Division of the Adjustment Bosrd has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.
A WA R D
¢iaim (1) is dismssed for reasons set forth in the Qpinion
Caim(2) is sustained.
Caim(3) is sustained.
Caim(4) is dismssed for reasons set forth in the Qpinion
NATI ONAL RAI LROAD ADJUSTMENTBOARD
By Order of Third Division
ATTEST: v t
Executive Secretary

Dated at Chicago, Illinois, this 7th day of  September 1973



