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NATI ONAL RAI LROAD ADJUSTMVENT BQOARD
Award Nunber 19944
TH RD DI VI SI ON Docket Number MM 20005

Irving T. Bergman, Referee

(Brotherhood of Maintenance of Wy Employes
PARTI ES TO DI SPUTE: ¢

(Missouri-Kansas-Texas Railroad Company

STATEMENT OF clAmM: Caimof the System Conmittee of the Brotherhood that:

(1) The Carrier violated the Agreenment when it failed and refused
to allow WIIlie Earl Young pay in lieu of the vacation due himat the tine pis
seniority and enployment relationship was termnated (SystemFile 2579-26/400-
184),

(2) M. WIllie Earl Young be allowed five days’ vacation pay because
of the violation referred to within Part (1) of this claim

OPI NLON OF BQOARD: Both parties agree that claimant was furloughed on August

13, and that he was required to file his name and address
inwiting within ten cal endar days fromcthe furlough date if he wanted to re-
tain his seniority rights, Article 3, Rule 11 of Agreenent. By letter dated
Cctober 6, the Carrier notified the enploye that his seniority and enpl oynent
relationship with the railroad had been termnated for failure to comply with
the above Rule. Petitioner clains that he did conply. Sufficient proof, how
ever, is not presented in the Record and the Organization has apparently con-
ceded this point.

Both parties rely upon Awards of Public Law Board No. 76, pertaining
to the sane type of claimand disposing of the same issues and argunments as were
presented in this case. Accordingly, we shall apply the reasoning of that Board
to the facts disclosed by this Record.

By letter dated Cctober 18, this claimwas presented. Carrier’s Let-
ter dated November 9, declined the claimas, “not made within the 60 day tine
Limt as provided by Article 28, Rule 1 (A) of the current agreement.” No nen-
tion is made of the date of receipt of the claimnor is reference nade to the
date of the occurrence fromwhich the 60 day time [imt would run, according
to the Rule cited.

The claimwas processed to the next step by the Organizationinits
letter dated Novenber 19. In this letter and thereafter, the Organization
alleged that the claim was tinmely presented. The Organization's rationale for
this positionis that Rule 11 of Article 3 also provided that the Carrier wll
notify the enploye by mail after the furloughed enpl oye has lost his seniority
by failing to file as required by this Rule, with copy to the General Chairnan
Since this notice was dated Cctober 6, rhe Organization maintained that the
claim dated Cctober 18 was tinely.
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The Carrier responded to this by again declining the ¢ctaim in itS
letter dated December 3. Again the Carrier did not indicate the date on which
the claimletter was received. \& have exanmined all the correspondence from
the Carrier which is in the Record. The Carrier does not say at any time when
the claim Letter of Cctober 18 was received. This is significant because in
this letter the Carrier has stated that the date of occurrence from which the
60 day time [imt would run is August24. This is the Last date on which
claimant could have filed to retain his seniority rights and the date on which
he Lost his rights by failing to file.

As in the cases presented to Public Law Board No. 76, in Award No.
1, 15, 20 and 21, the claimant iS entitled to receive vacation pay. That is
conceded. In each of the Public Law Board cases, however, the claimwas not
filed wthin 60 days of the occurrence of the event fromwhich the tine 1imit
Is to be neasured.

In this case, the Carrier has established August 24 as the date from
which to count the 60 day time limt. This follows the Awards of the Public
Law Board. This date is also consistent with Awards submtted for our consider-
ation on the subject of the method by which to compute tinme limts, notably
Second Division Award No. 3545, p. 7, also cited in Third Division Award 19177.
It follows that Cctober 18 is within 60 days of August24 and, therefore, the
claimwas tinely filed. In arriving at this conclusion, we noted that the
Carrier has not protested that the claimwas not received within 60 days of
August 24. In fact, we repeat, the Carrier has been silent as to the date of
receipt ofthe letter dated Cctober 18.

In Public Law Board No. 76, Award No. 1, the Board stated, starting
at the foot of page 5 the followng: "It is with great reluctance that we
reach this result. Carrier admts that the Cainmants --- becane entitled to
vacation pay ~-==, Wile morally and equitably Cainmants are entitled to
their vacation pay, Carrier is wthinits legal rights in standing on the time
limt rule. This Board --- is bound by the procedural rules adopted by the
parties. As indicated above, they work both ways."

Carrier has argued that the Petitioner is Limted to the contention
raised on the property that Cctober 6 is rhe date fromwhich to count the 60
days. If we accepted this argument, we would be ignoring the facts brought
out when the case was processed and discussed on the property, W may not
ignore the facts but rust apply themliterally according to the Rules stated
in the Agreement. As quoted above, we are bound by the rules adopted by the
parties. They work both ways.
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FIUDIIGS: The Third Division of the adjustment Bosrd, upon the whale record
and al | the evidence, finds and hol ds:

That t he parties wai ved orzl hearing;

his dispute arc

That the Carrier and the Erployes involved in this
f the Railway Labor Act,

respectively Carrier and Employes within t he reaning 0
as approved June 21, 193%;

_ That this division of the Adjustment Board has jurisdiction over the
di sput e involved hercin; and

The date of occurrence to start the time [imt is August 24. The claim
was presented in witing within sixty days fromthat date.

A WAR D

C ai m sust ai ned.

NATIOMAL RAILRCAD ADJUSTMELT BOARD
By Order of Third Division

e _ Aty Pagloa.
ExecutivedSecretary

Dat ed at Chicego, |llinois, this 28¢th day of  Septenber 1973,



