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(Brotherhood of Maintenance of Way Employes
PARTIES TO DISPUTE:  (

(Port Terminal Railroad Association

STATEMENT OF CIAIM:  Claim of the System Committee of the Brotherhood that:

(1) The Carrier violated its Agreementwith the Brotherhood of
Maintenance of Way Employes and of practices thereunder and also violated  the
National Railway Labor Act when, without negotiation and agreement with the
BMWE, it allocated to the International Association of Machinists the work
of repairing and maintaining Maintenance of Way Department trucks and road-~
way machines (System Time Claim MW-71-Z).

(2) The work of repairing and maintaining EfofW  trucks and roadway
machines be reassigned to employes  formerly performing this work and who are
represented by the Brotherhood of Maintenance of Way Employes.

(3) Nick Cortez and C. E.Corbin  and/or their successors each be
allowed pay at their respective straight time rates for a” equal proportionate
share of the total number of ma” hours expended by machinists in performing
the work described in Parts 1 and 2 above, beginning with ?lay 31, 1971 and
continuing until the work is restored as requested in Part 2 above.

OPINION OF BOARD: The merits of this case concern a scope claim; however,
because the record presents a” unusual third party issue,

we believe a brief  overview of the case is in order.

Work being performed by Maintenance of Way Employees was  claimed
by the Machinists, whereupon, the Port Terminal Railroad Association (Carrier
hereafter),  without discussion or agreement with the MaintenanCe of Way
organization,  gave the work to the Machinists.  The Carrier did not, how-
ever, in the resulting dispute with the Maintenance Of Way produce  the part
of the Machinists’ Agreement which it regarded as reserving  the work t0 the
Machinists,  nor has it  done so in its submission to this Board. I”  essence,
then, we have tw” crafts claiming the same work, but the agreement language
supporting  one of the claims, the Machinists, is absent from the record made
by the parties. I”  due course the Third Division, National Railroad Adjust-
me”t Board, gave the customary Third Party Notice to the Machinists, as re-
quired by Section 3 First (j) of the Railway Labor Act, but the Machinists
have declined to appear. I”  speaking about its decision of  “on-appearance
in a letter dated October 20,  1972, the Machinists organization stated:
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“The Railway Labor Act provides that the jurisdiction of
the National Railroad Adjustment Board over a dispute be-
tween a carrier and a System Federation, involving the in-
terpretation or application of agreement between them con-
cerning rates of  pay, rules and working conditions of  em-
ployes represented by our Organization, is  vested exclusivly
in the Second Division. The Third Division does not have
jurisdiction or authority to issue a” award determining a
dispute between a carrier and employes  in the crafts repre-
sented by our Organization. An Award issued by the Third
Division purporting to do 50 would be beyond the jurisdic-
tion of the Third Division and would be void. Accordingly,
we will  now (sic)  appear or participate in the dispute bearing
Docket No. NW-19869 now pending before the Third Division.”

We are thus presented with the diff iculties of  the absence of  a
thktd party which hns an important interest in the dispute,  3s well  as the
absence (from the record made by the parties) of the agreemtxt language by
which to determine such third party’s rights. We do not f ind these diff i -
culties insurmountable,  I~owever, and we shall  dispose of  the entire dispute,
including the interests of  the “on-appearing third party.

With this general background before us, we note that essentially
these same third party problems were preszated to the Second Division in
Award 5766 (Dorsey), September 10,  1969. There, after receiving the custom-
ary Third Party Notice, the American Railway Supervisors’ Association asserted
that--

“Our Association handles our claims on the Fourth Division
of the Xational Railroad Adjustment Board. Hence, we would
have no interest in any claim presented to your Division in-
volving any of  the Shop Crafts.”

The Second Division, in holding that its jurisdiction was not affected by
the Association’s “on-appearance,  stated the following:

“Notwithstanding the declination we in fulfi l lment of  our
statutory obligations as enunciated by the Supreme Court in
T-C.E.T. v. U n i o n  P a c i f i c  R. C o . , 38U.S.157(1966),  have made
part of the record in this case and considered the Agreement
between Carrier and the Association effective Narch  1,  1963,
filed with the Sational  Railroad Adjustment Board in com-
pliance with the Railway Labor Act.”
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This same result was reached in an earlier Second Division Award,
5509, rendered by Referee Ives and approved by the Second Division on July 6,
1968. See also T-C. E. U. v. Union Pacific R. Co.,  38 US 157 (1966).  where-
in .the U. S. Supreme Court declared that the National Railroad Adjustment
Board, after having given an appropriate Third Party Notice,  but without re-
gard to whether the noticed party actually appears,  has the obligation to re-
solve the “entire dispute upon consideration not only of the contract between
the railroad” and the petitioning Organization in the dispute,  “but,  ‘ in
light of...contracts  between the railroad’and any other union ‘ involved’  in
the overall  dispute, and upon consideration of  ‘evidence as to usage, practice
and custom’ pertinent to all these agreements.” Since the National Railroad
Adjustment Board is composed of divisional boards, without there being any
internal board which has exclusive jurisdiction over disputes which over lap
divisional boards, this Supreme Court mandate must necessarily be carried
out by one of  the divisional boards. Accordingly, the Third Division Boards
has jurisdiction over the instant dispute, including jurisdiction over the
non-appearing third parry, t h e  Nachinists:  i n  o r d e r  t o  f u l f i l l  o u r  jurisdic- .
tion we have made the Machinists Agreement,  which is officially on fi le with
the National Railroad Adjustment Roard, a parr of  the record of  this dispute.
(Such agreemert i s  ent i t led “.Xgreement  between the Port Terminal Railroad
Associat’on  and the Employes  Represented by System Federation No. 14, Railway
Employes I Department, A.F. of L., Mechanical  Section thereof,  effective March 1,
1952.)

With regard to the merits, the Petitioner alleges that,  on this
property, the Carrier’s Bridge and Building employees, Xaintenance  of Way
Department, have traditionally performed the work of repairing, maintaining,
and servicing Maintenance of Way trucks and roadway equipment. I t  i s  further
alleged that the duties of  claimants, a carpenter and helper in the Mainten-
ance of Way Department, prior to Nay 5, 1971, consisted solely of  work in-
volving such repairing, maintaining, and servicing trucks and roadway equip-
ment; such work was performed in a Maintenance of Way shop and also, when
necessary, on the l ine of  road. Upon protest about this work by the Elachinists,
the Carrier gave that craft the foregoing work performed by claimants,  effec-
tive May 5, 1971. No discussions or agreement with the llaintenance of Way
Employees preceeded this action. Claimants were offered the opportunity to
continued performance of the work, as new employees of the Machinists craft,
but they declined and two new hires resulted.

Carrier ’s  defense to the Maiqtenance of Way claim is essentially
based on the contentions that:  (1) the Kxintenance of  Way Agreement does
not reserve the disputed work to that craft; .  and (2) the Machinists’ Agree-
ment does reserve the work to the Machinists and the mere fact that such
work may have been assigned to Maintenance of Way employees for a period of
t ime  i s  not re levant .
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The record does not support these contentions. With regard to
the  f i rs t  o f  these  content ions , although their scope rule is a general one,
the Maintenance of Way Employees have proved a reservation of the involved
work by a preponderance of the record evidence. Written statements from
the two claimants and six other Maintenance of Way employees, all of whom
appear to have first hand knowledge about the disputed work, abundantly
demonstrate that such work has been traditionally and customarily performed
on this property by Maintenance of Way employees for at least 32 Years. NO-
where in the record does Carrier dispute or offer any evidence co contra-
dict the Petitioner’s evidence and, moreover,  while the claim was on the
property. the Carrier made an admission which strongly corroborates Peti-
t ioner ’ s  ev idence . In 3” August 31, 1971 letter,  the Carrier,  in pertinent
part, stated:

“We all agree that over the past years this repair and
maintenance work was spread over the different departments
of the Association with each craft taking care of  their
owl equipment, but when faced with claims from the Inter-
national Association of  Machinists as to this fall ing under
the existing agreement between the Association and this
c r a f t , and fail ing to f ind any portion of  the other crafts
agreement, ?laintennnce o f  !JaY inc luded ,  that  e i ther  ca l led
for a mechanic or spelled 0111 the work assigned to a mechanic
o f  t h a t  c r a f t , the Association blanagement  agreed to assign
the repair and maintenance of Port Terminal Railroad’s
company trucks and roadway machine equipment to the machin-
i s t  c r a f t . ”

In view of the foregoing, and on the whole record, we find that the dis-
puted work belonged to the Maintenance of WaY Employees at the times in ques-
tion and that the Carrier ’s action in respect to such work violated the
Maintenance of Way Agreement.

The Carrier ’s second contention, that the work belonged to the
Machinists, apparently is based on Rule 36 of the Machinists’ Agreement
which reads as follows:

“CLASSIFICXTION  OF WORK

Rule 36

“Machinist ’ s  work  shal l  cons ist  o f  lay ing  out ,  f i t t ing ,
adjusting, shaping, boring, slotting, milling and grind-
ing of metal used in building, assembling, maintaining,
dismantling, and installing Locomotives and engines cop-
erated  by steam or other power), pumps, cranes, hoists,
e levators , pneumatic and hydraulic tools and machinery,
shafting and other shop machinery,  rachet  and other
skilled drill ing and reaming; tool and die making, tool
grinding and machine grinding, axle truing, axle,  wheel
and tire turning and boring; engine inspecting; air equip-
ment, lubricator and injector work; removing, replacing,
grinding, bolting and breaking of all  joints on super-
heaters;  oxyacetylene, thermit and electric welding on
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work generally recognized as machinist’s work; the op-
eration of all  machines used in such work, including drill
presses and bolt threaders using a facing, boring or turn-
ing head or milling apparatus; and all other work generally
recognized as machinist ’s work.”

From our study of the above rule, and the whole record, we find
no reason for altering our conclusion that the disputed work belonged to
the Maintenance of Way Employees. Moreover, it  appears that a series of
Second Division Awards have ruled adversely to the Machinists on the very
work under consideration here. See Second Division Awards 1110 (Thaxter),
1808 (Carter), 2250 (Carter) 3544 (Bailer), and 3363, 3364, and 3365 (all
Stone).

By reason of the foregoing we conclude that the Carrier is ob-
ligated to permit the work to be performed by the Maintenance of Way Em-
ployees. Accordingly, we have resolved all  issues in the dispute,  including
the rights of  the third party Machinist Organization affected by the dispute,
in accordance with the Supreme Court mandate in T-C. E. U. v. Union  Pacific
R. Co., 38 US 157 (1966). We shall sustain the claim in accordance with
this opinion.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all  the evidence,  f inds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim sustained in accordance with opinion.

NAI?ONAL  RAILROAD ADJUS’ME~  BOARD
Bv Order of Third Division

ATTEST:

Dated  at  Chicago ,  I l l ino is ,  th is 28th day of September 1973.


