NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Nunber 19943
TH RD DI VI SI ON Docket Number CL-20023

[rwin M Lieberman, Referee

(Brotherhood of Railway, Airline & Steanship derks,

( Freight Handl ers, Express and Station Employes
PARTI ES TO DI SPUTE: ¢

(Duluth, Wnnipeg and Pacific Railway Conmpany

STATEMENT OF CLAIM daimof the System Committee of the Brotherhood (G.-7237)
t hat

(1) Carrier violated Special Agreenent of Cctober 7, 1955, and the
effective Clerical Agreement, particularly Rules 1, 19(f), 39, 47 and 48,
ef fective August 1, 1971; and each Saturday, Sunday and Holiday thereafter
when the work of Claimant R, AL Mallett, Loconotive Foreman's Cerk, was per-
formed on Clainmant's rest days and holidays by Carrier enployes not of this
Craft and C ass.

(2) dainmant Mallett shall now be conpensated at his effective
protected rate at the rate of 8 hours pay at time and one-half for August 1,
1971; and each subsequent Saturday, Sunday and Holiday that the work of the
Loconotive Foreman's Clerk position is perforned by Carrier enployes not of
this Craft and d ass.

(3) The work on Saturdays, Sundays and Holidays shall be returned
to enployes of this Craft and d ass.

CPI NI ON OF BOARD: This claimwas triggered by the abolition of a swing posi-

tion on July 31, 1971. Petitioner asserts that as a result
of this action work performed by Cl ainmant was performed by enpl oyees not of the
proper Craft and Cass on his rest days and holidays. Petitioner argues that
this action resulted in a violation of the Special Agreenment of Cctober 7, 1955
as well as a violation of various rules of the applicable Agreenment, especially
the Scope Rule and the Unassigned Days Rule.

The basis of this dispute is the alleged transfer of certain work to
enpl oyees not covered by the Agreement, |" the face of Carrier's denials and
assertions with respect to changes and reductions in the work load, it was in-
cumbent on Petitioner to establish, by conpetent evidence, that the work in
question was being performed by a" inproper Craft or Cass of enployee. The
record reveal s considerable argunent but no evidence whatever as to specific
work performed by specific enployees, other than those covered by the Agreement,
on the rest days or holidays.

W deem it unnecessary to deal with the other argunents advanced since
there is no evidence to support the basic position that work has bee" renoved
from performance by enpl oyees covered by the Scope Rul e of the Agreenent.
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FIIDINGS: The Third Division of the Adjustment Doard, upon the whole record
and all the evidence, finds and lholds:

That the parties waived orcl hearing;

That the Carrier and the Cmployes involved in this dispute are

respectively Carrier and Employes within the meaning of the Railvay Labor Act,
as spproved June 21, 193h;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was not viclated,

A W A RD

Claim denied,

NATIONAL RAILRCAD ADJUSTIZIKT BCARD
By Order of Tnird Division

ATTEST: 42 .Q' té?da Az
xecutive Secretary

Dated at Chicago, Illinois, this 28th day of September 1973,



LABOR MENMBIR'S DISSENT TO AWARD 19963 (DOCKET a-20023)
Referee Liebermiman

The Majority in Award 19963 holds that the record con-

tains "¥ ¥ ¥ no evidence whatever as to specific worlk perform-

ed by specific employees, other than those covered by the
Agreement, on the rest days or holidays.”

This Finding is either absurd, inane or incompetent
- perhaps all three - because it is neither supported nor is
it provable by the facts of record - especially vhen read along-
side Carrier’s own admissions. To make such a manifestly in-
correct holding the Majority was required to first ignore one
of Petitioner’s swern statements reading:

"By Carrier's own admission, Employves' Exhibit H,

work performed Monday through Friday exclusively

by Claimant, the handling of the lotor Power Ser-

vice Report, Form 8951, continued to be necessary

and was rerformed ty the Loccmotive Foreman on

Saturday, Sunday and Holidays through Hovember 29,

1971; a date subsequent to ctne date of this claim.”
Then, next ignore Carrier’'s own admission on this point as written
in their February 25, 1972 letter to the General Chairman, Em-
ployes' Exhibit "H" and, thirdly (but not finally), ignore point
(f) contained on Page 9 of Carrier’'s Submission. Any one of the
three ignored points cited above, standing alone, to say nothing
of their collective impact, would when under proper consideration
be sufficient to meet the test of “competent evidence",

It is difficult to understand a “no evidence” problem when

Carrier admits In both its initial submission, and also in its



rebuttal statement, that some work (Motive Power Service Re-
port, Form §851) was improperly assigned outside of the Agree-
ment during the period August 1, 1971 through November 29, 1971.

It is unfortunate that the Majority decided to dismiss
the claim for lack of evidence; completely irregular on the
basis of this record - rather than dispose of the claim on the
basis of the parties own arguments.

The Award is a nullity and requires vigorous dissent.

2O 2
Flé%cher,
bor lember
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-2- LABCR MEMBER'S DISSENT TO
AWARD 15563 {DOCXET CL-200231



