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C. Robert Roadley, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
( Freight Handlers, Express and Station Employes

PARTIES TO DISPLiTE:  (
(Missouri Pacific Railroad Company

STATEMEm  OF CLAIM: Claim of the System Committee of the Brotherhood (GL-7173)
that:

1. Carrier violated Rules 4,  7,  18 and related rules of  the Clerka'
Rules Agreement when it  arbitrarily and capriciously disqualif ied and refused
to assign Mr. .I. T.  McMulLan  to  pos i t ion  o f  Chie f  T imechecker ,  in  the  office o f
the General Manager, Little Rock, Arkansas, effective May 3, 1971.

2 . Carrier shall now be required to compensate Mr. .I. T. McMullan
for the difference in rate of pay, $3.31 per day, beginning May 3,  1971, and
continuing for each subsequent work day, Monday through Friday, until the
v i o l a t i o n  i s  c o r r e c t e d .

OPINION OF BOARD: This claim is based upon the fact that Claimant, with a
seniority date of May 17, 1929, was nor assigned to the

position of Timechecker even though he was the senior bidder. The position
was assigned to a junior employee on the grounds that the Claimant was not
qual i f i ed  to  sat is factor i ly  per form the  dut ies  o f  that  pos i t ion .  The  c la im
is for the difference in the rate of  pay between the position of  Chief  Time-
checker and the position held by Claimant, $3.31 per day, effective May 3,
1971, The position of Chief Timechecker is a five day a week position,
Monday through Friday, with Saturday and Sunday the assigned rest days.

The instant claim was received by the Carrier on June 30, 1971,
filed by the Division Chairman in behalf of Claimant. The record shows that
the position in question was occupied by the former incumbent until  the close
of business on April  30,  1971, the date of  his retirement.  Since May 1,  and
2, 1971 were the assigned rest days of  the position,  the position was not
occupied by the present incumbent until Monday, May 3, 1971.

In addition to the Carrier 's position that the claim is without
merit, the Carrier also avers that the claim was not timely fi led and is
therefore barred pursuant to Rule 43, of the Agreement, because it was not
received by Carrier within 60 days of  the date of  the occurrence.

We will consider the matter of whether the claim was timely filed
before proceeding with our consideration of  the merits of  the claim.
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Carrier has stated that the date of occurrence upon which the
claim is based was the issuance of  Carrier bulletin under date of  April  27,
1971 assigning a junior employee to the position in question, 64 days prior
to the date claim was received by Carrier. Pet i t ioner , on the ocher hand,
avers that the date of  occurrence is the date the junior employee occupied
the position, May 3, 1971, in view of the fact that May 1 and 2 were the
assigned rest days of  the position and therefore the position could not
have been occupied on either of those dates.

In the l ight of  the foregoing the question is whether the date
the bulletin was issued or the date the junior employee began work on the
position is the date of  occurrence.

Pet i t ioner , in his rebuttal to the Carrier ’s Ex Parte submission
stated:

“Due to the fact that junior employee Gill  did not physically
occupy the position until May 3, 1971,  that  date  i s  the  date
of the occurrence on which the instant claim was fi led or based.”

“In other words, there was no way Claimant McMullan  himself
could know that his seniority rights had been violated until
the junior empLoyee  was physically placed on the position on
May 3, 1971.” (emphasis added)

The record also shows that on April 27, 1971 (the date the bulletin
involved was issued) the Claimant wrote to the Carrier as follows:

“I request reason in writing for not assigning me to position
of Chief Timechecker advertised in accordance with Rule 8 of
the Clerks’ Agreement on your bulletin No. 25, dated April 12,
1971.”

It is readily apparent from the foregoing that the Claimant knew
that a junior employee had been assigned to the position of Chief Timechecker
on the same date that the assignment bulletin was issued and that with the
issuance of  said assignment bulletin his seniority rights had allegedly been
vio lated . It is the assignment of a junior employee that was the basis of
the claim that CLaimant’s seniority rights had been violated and that assign-
ment date was the date of occurrence. The very language of the claim, in
part  1 ,  s tates ,  in  part :

“,...when  i t  (Carr ier )  arb i trar i ly  and capr ic ious ly  d is -
qualif ied and refused to assign Mr. J. T. McMullan....”
(emphasis added)

In Award No. 15662 we stated, in part:
“A claim arises or ‘comes into being’ when an employee has
been adversely effected,  and the sixty day period connnences
from that moment and not before.”



Award Number 19972
Docket Number CL-19906

Page 3

In  th is  case , the adverse effect took place when an employee
junior to Claimant was assigned the position in question.

A dismissal of a claim on procedural grounds often poses a hard-
ship and may seem inequitable but procedural rules have a purpose. They
impose upon both parties an obligation to expedite the processing of claims
so that they can be more expeditiously adjudicated.

Based upon a careful review of the record we are obliged to
hold that the instant claim was not timely fi led and we will  therefore
dismiss the claim, without consideration as to the merits.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all  the evidence,  f inds and holds:

Thattheparties  waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the claim was not timely filed with the Carrier.

A W A R D

Claim dismissed.

ATTEST:

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Dated  at Chicago ,  I l l ino is ,  th is 28th day of September 1973.



Deciding that the claim in this dlispute was not timely

filed with the Sarrier ar.d, consequently. dismissing the claim,

is untenable, Ill-advised, and against prior awards of this

Division.

Clairc,ar?t questioned the assi:nnent bulletin inasmuch as

he was senior to the e!??ploye who was to be assigned to the

position, effective :.:x-y 3, 1971. On many Occtlsions, when a

Carrier is questioned about or a coxplaint is registered per-

taining to a bulletin that :;as issued, a Carrier hss cancelled

it 22 2ci:c,:st - c2r;^-Lc2 I-..,, -LT.- I;-. r'l--,, ..-.,A,--1.,- IL~&vY~*.o .,WLIIA .,_A . ..., ;

bulletin is hot necessarily final until its effective date.-

Thus, the date a bulletin carries when it is issued is not con-

trolling; xhat controls i s the date of the action for which the

bulletin was issued. The date of the action in this dispute

(permitting the junior mploye to physically place on the

position) was the first date op. which Claimant was adversely

affected by a loss in his daily rate of pay amountin? to $3.31

and continuing each work day thereafter on which he was not

pemitted to work the position.

As stated, ClaircaRt ~+as not adversely affected by the

issua~nce of the bulletin; he :+as affected upon the consummation

of the stated reason for the ix-once of the bulletin, Until

that date, Xay 3,. he had no positive knowledge that he would

not be awarded the position and, when the assignment bulletin



was posted on April 27, 1971,  he had yet to suffer a diminution

of earnings.
which

The "&ate of occurrence upon/the claim is based" could

only have been when the assignment of the junior employe was

perfected, i.e., :Jhen he occupied the position cn May 3, 1971;

on that date the Claimant was adversely affected for the first

time. Claim was timely filed within 60 days of that date -

the "date of occurrence".

Award 15662 is cited in support of the decision to dismiss

this claim. The quote th"?efrom  is fine, as far as it went,

But, what Referee Pumas otherwise held should have been equally

considered by the Referee in this dispute. Referee Zumas

stated:

“Se cannot assume that the claims $5 ;i i:- arose
when the Agreement was signed G.' i:- 5:-.I'

The Agreement to which he referred was effective on a date

subsequent to its having been signed by the participants, In

this dispute, the effective date 1ikebJiSe Should have been

the controlling date, and not the date the bulletin waS signed

and posted. Many awards uphold this contention: Awards 194.22

and 15141 were cited to the Referee in full support of the

issue of "date of occurrence."

The decision in Award 19972 fai1ed.t.o follow prior well-

reasoned decisions and is totally
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