
THIRD DIVISION
Award Number 1~

Docket Number 90-2~038

Frederick R. RlwkwY, Referee

(Brotherhood of Railrord 5X-n
PARTIES TO n1sFVlE:  (

(Kanaaa  city Terrains1 Railmy co!npany

STATE!WJT OF CLAIM: ClaFa of the General C&ttec of the Brotherhood of Sail-
rmd Signalma on the Kensas  City Ternins  Railva~ Compeny:

The dlaadssal of Mr. C. G. McKay, Traveling Signel  Msinteiwr, was-
unjust and Curler should be required to reinstate hti to service tith full
seniority rights and pay hiza for sll tire lost from the date his doctor releases
hi?r for work to the date he is reinstated to the position of Tnw SW
Maintainer. (Carrier's FYle:  SG-3.72.30)

OPLNIOIV  OF BcbuD: Effective Febwry II, 197’2,  claimant was pemanently  dis-
tisaed fraa Carrier’s ServlCe iOr performing outaide~work

without Carrier’s pez?uisaion. After,hearlng  on February 9, 1972, union Station
Building, Kansas City, Hisaouri,  the claimant was found ,g.lty of violating ihrle
I of the Carrier’s ties and regulations which reads as follows:

“I. No employe will -e in other emplo~nt without
peraxission  froze  proper officer, or be allowed to do any
work for h-elf or for others in working hours, nor In
the shops of the,Compaay,  except dth the permission of
the heed of the departmsnt  in which he is employ&.”

The Petitioner attacks the discipline on the grounds that: 1) the dis-
missal of clatint was unjust and uareaaoaeble;  2) Carrier did not prove that,
claimant did not have pezmiasion  fraa a proper officer to perform the outside
work; and 3) Carrier violsted claimmt’a dw process rlghts in that the,sm Car-
rier official preferred the charges,
cipline  of dia&ael.

conducted the hearlng,  and rendered the dia-
Carrier’s position is that the discipline is supported by

the clsiamnt’s  own admissions  end that Petitioner’s due process contention was
not timely raised on the property.

In the record before w, there is no problem of tiPliners  in reap&t
to Petitiowr’a due process contentions; however, neither is there a dw process
deficiency in the record. Prior Awarda  heve perraitted  the piecing of zu,ltfple

reaponaibfiities  in a sin&e Carrier official (see mird Mvision
, so ye shau proceed to consider the case on the amrlta.
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The hearing record shows that, due to s non-work injury to his back,
clai!mnt mrked  off sick on January 9, 1372. He testified that his doctor
advised hti not to do any lifting work until his injury healed and, because his
Carrier duties apparently involved lifting, he took a sales job with s mu-
facturing  concern. On January 28 and 3l., and February  1 and 2, 1972,  Carrier’s
Security personnel observed clei=nt  et the llvulufacturing  concern; on February
2 they questioned clainent who acknowledged that he was working vith the concern
while off his regular job due to the beck Injury. At the tine of this encounter
with the Security personnel, clairnnt was still rarked  off sick. In addition
to the foregoing, the hearing record shows that the Hearing Officer asked claim-
ant the foUowing  question:

“We have infor!mtion . . ..that you have been employed full
tima with this organization since February 1968. Is this true?”

Claiannt  denied full time eaploymant  but ecknowledged  that he had worked for the
organization (the asnufacturing  concern) since Febwry  1966. Nothing in the
record contradicts clalannt’s denial of full time work tith the outside convex...
Claimant also testified that he p&nned  to return to work llor Ttrrier when his
back injury permitted. All of the foregoing la clearly established by the hear!
testisuny. However, the testimony on the issue of per!niasion  to perforzt  outside
work, though provided only by clailPant, is not so clear and, Indeed, is somewhat
contradictory. Claiwnt  at first said that he obtained permission to work for
the outside concern shortly after c-nc,ing work there. Subsequently he qusllfied
this atatmnt by saying that he did not receive permission to work for the speci-
fic firm involved, but to do pert tiw work. Alao he referred to the peraisaion
sa probably being recorded in Carrier’s files and, contrarily, that “I have nothing
in writing; it .das jwt m&el.”

51 anelyzing  the foregoing, and the whole record, we conclude that the
c.l.ai!mnt bed worked part t&m? for an outside concern for four years. His teati-
aony on the issue of pemdsaion  vea so equivocal as to be disbelieved by Carrier
and the record affords no basis for disturbing Carrier’s disposition of this
issue. Thus, there is substantial evidence to support a finding that claimant
worked pert time  for four years with en outside concern without  Carrier’s per-
aiasion. We ere concerned, though, that Carrier did not sufficiently take into
account several factors which cogently nilitate ageinst the degree of discipline
i?npoaed  in this csae. First, Carrier did not prove its fu.Ll  charge es stated by
the Hearing Officer, namely, that claFmant  had worked for the outside concern on
a f3iLl tim? basis for four yews. Moreover, the outside work proved by Carrier’s
Security personnel was totally irrelevant to the charge; clainrant  MS  msrked  off
sick when this encounter occurred and, thus,  Rule I could have no application to
hia until his sick status was terninated. Indeed, the claimant’s candid acknow-
ledgement of his part tize work for four years is the sole founds&ion  of Cerri s
proof of the charge end even here the Carrier -de no showing that such work ten,.  3
to interfere with claisnnt’s  duties with Carrier.
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Itirtw thet cleiamnt should heve obteined Csrriu'r peralorion
to perfoxm the outride work, or at leest heve amde l proper reqwet for such
pamisrion;  elao, it is clew that he equivoceted on the perdasion i&rue in
his hesriw teat-. Honethelaoa,  there wgefivea, l ad his oddaaion of
uutslde part tic work, do not uamnt the ext=-pemlty of pexmrmnt die-
m i s s a l . We therefore, on the whole record, find thnt the dirclpline  no
aceari,ve md we 8h8.U reinstate claimnt with seniority right8 -ired
but with no peay for tAas lost.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record end
all the evidence, finds end holds:

That the parties waived oral hearing;

That the Carrier end the Employes involved in this dispute are
respectively Carrier end Employes within the meaning of the Railway Labor Act,
es approved June 21, L'334;

That Lhis Diviaivn oi the Adjustment Board has jurisdiction over the
dispute involved herein; and

'Ihe diaciplim n8 ace88lve.

A W A R D

CMmouskFacd  innaccordance  withFir&rIga  and Opinion.

NATIONAL RAIIAOAD  ADJUSTMF.NT  BOARD
By Order of Third Division

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 12th day of octabulg73.


