
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 19999

THIRD DIVISION Docket Number CL-20098

Irving T. Bergman, Referee

(Brotherhood of Railway. Airline end Steamship Clerka,
(  Fre ight  Handlers ,  Express  a n d  S t a t i o n  Employes

PARTIES TO DISPUTE: (
(Bangor and Aroortook Railroad Company

STATEFIEM OF CLAIM:  Claim of the System Camnittee  of the Brotherhood (CL-7231)
that :

1. Carr ier  v io lated  Rules  1 ,  3  a n d  2 9 .  .mong o t h e r s  of  the  Clerks ’
Agreement, signed September 21.  1950,  as amended,  vhen  At  abol ished the poai-
t ion  o f  “Swi tchboard  Opera to r” in  i t s  General  Of f i ces .  a t  Bangor. Maine  a n d
uni latera l ly  d ir tr ibuted  the  remaining  work to  o ther  seniority d is tr i c ts  and to
employees fully exempted from all the rulea of the agreement.

2 . Carrier  shall  be required to compensate Mrs. Pearl Ii. Johnston,
incumbent of  the abolished position for all  pay losses,  including subsequent
wage  i n c r e a s e s .  frtnge b e n e f i t s , insurance premium payments, vacation  c r e d i t s .
holidays and interest at 6% compounded, continuous from November 15. 1971 until
rectffied.

OPINION OF BOARD: Ye  wi l l  f i rs t  d ispose  o f  Pet i t ioner ' s  content ion  that Car-
r i e r  v i o l a t e d  t h e  t i m e  ltmit p r o v i s i o n s  o f  A r t i c l e  V  o f  t h e

August  21,  19% Agreement . Claim was in i t iated  u n d e r  d a t e  of Novcmter  1 7 ,  1 9 7 1 ,
rubstsntfally  as in the Statement of  Claim before the Board,  and was  denied by
Carrier'8  Treasurer in letter  of  November 26, 1971. Claim war  appealed on
December 14, 1971 by the Organization's General Chairman to the Carrier’s Uanagcr
of Petrooncl. A two-day conference. January 26 and 27th. 1972. was held between
the  partfee  a f ter  vhich. under  date  o f  March  24 , 1972. (arriar’s Manager of Per-
s o n n e l  advIsed  tha t  the  c la im remained  denied . I n  l e t t e r  t o  t h a t  C a r r i e r  O f f i c e r
on May 3, 1972, the General Chairman directed attention to the Carrier’s viola-
tion of the Time Limit rule. Under date of ?lay 9, 1972, the Manager of Personnel
advised the General Chairman, in part, as follows:

“This was har.dled  during our conference January 26 and 27,
1 9 7 1 ,  w a s  d e n i e d  v e r b a l l y  at tha t  t ime and wri t ten  coofirma-
tion of my denial was given you in my letter of March 24,
1972.  which  is  vithin the  t ime  l imitat ion  rule . ”

This issue has been resolved against the Carrier in National Disputes
Comittee  D e c i s i o n  1 5 ,  i . e . :
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“The National Disputes Committee rules that there was no
extension of the time within which the Superintendent was
required to render his decision on appeal,  and finds that
such decision ~a8 not rendered within the applicable time
l i m i t . In this connection the National  Disputes Zonnnittee
po ints  out  that  where  e i ther  party  has  c lear ly  fa i led  to
comply with the requirements of  Article V the claim should
be disposed of  under Article V at the stage of  handling in
which such failure becomes apparent. If  the Carrier has
defaulted,  the claim should be allowed at chat level as
presented: and if the employee representatives  have de-
faulted, the claim should be withdrawn.

DECISION: The claims shall be allowed as presented, on the
bas is  o f  fa i lure  o f  the  Larrier  to  comply  with
the requirements of  Article V of the Agreement
of August 21, 1954.”

We l ikewise  f ind  there  was no  extens ion  o f  the  t ime  limitr vithin
which the Manager of  Personnel was  required to render a decision in writing
from the date the claim was  presented to him on appeal.  Vernal  denials are
not afforded in the language of  the Time Limit rule. (Accord Awards 15457,
Kenan; 14689 ,  Engleste in ;  14758  Ritter;  17OU3,  Jones ;  19096,  Hayes . )

In compliance with National Disputes Connnittee Decision 16. the claim
ie payable  under the provisiona  of the Time Limit rule from the date of claim,
November 15, 1971. up to the date of  the receipt of  the denial  letter dated
March  24, 1972 by Carrier’s Manager of Personnel.

With respect to the merits of the Claim: We note that the ame parties
were involved in Docket CL-19900. resulting in Award No. 19783, in which Petition-
er’s claim was  based on the contention that certain work of  an abolished position
o f  Clerk-Typist  war t ransferred  across  senior i ty  d is tr i c t  l ines  to  the  pos i t ion
of Switchboard Operator and other duties thereof given to an emp!oye  whose  posi-
tion was excepted from the Agreement. In Award 19783, it was  held that Carrier
had violated Rule 1 (b) of the Agreement “when it transferred part of the work
involved to an employee in another seniority district and assigned the remaining
work of  the abolished position to a non-contract employee, without conference and
agreement with the Organization.” as provided by Rule 29.

In  th is  d ispute , effective November 15, 1971 the Carrier transferred
certain duties back from whence they originated and discontinued the performaoca

\ of certain other duties (switchboard operation) by means of technological changes
(institution of  dtrect  telephone service to each individual department and office.)
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Carr ier  s tates  in  th is  dtspute:

“Eased cn the prrcire language of  Section 1, Article III of
the February 7, 1965, Agreement, it appeared that this Agree-
ment took precedent over and superseded Rule 3 and 29(a) of
the Rules in effect on the property. It  was on the basis of
this interpretation that the transfer of  work from the Dis-
bursement Section Seniority Roster of the Accounting Depsrt-
ment was made to the Treasury Department. The manager author-
izlng th is  t ransfer  o f  work  felt tha t  i t  was  accompl ished  in
accordance with the provisions of  this National Agreement.
However, on page 10 of the agreed upon interpretations of the
February 7th Agreement, i t  stipulated  t h a t  implementing  a g r e e -
ment.  w i l l  b e  r e q u i r e d  i n  t h e  f o l l o w i n g  s i t u a t i o n s :

‘ (a)  Whenever the proposed change involves the
transfer  o f  employes f rom one  senior i ty
distr i c t  or  roster  to  another  as  such
senior i ty  d is tr i c ts  or  rosters  ex is ted  on
February  7. 1965.

(b) Whenever the proposed change, under the
agreement in effect prior to February 7,
1965, would not have been permissible
without conference and agreement with
representat ives  o f  the  Organizat ion .

“When the restriction covered by paragraph (b) above was dis-
covered. it  we then apparent that the transfer of  work from
Accounting to Treasury was in violation of the Agreement of
February 7th a$ well  as Rules 3 and 29(a)  of the work rules in
e f fec t  on  the  property . There was no implementing agreement
providing for the transfer,  therefore,  the Carrier had ro other
al ternat ive  than to  return  the  wurk  to  the  senior i ty  d is tr i c t
f rom vhich i t  came and where  i t  s t i l l  be longed . ”

Carrier further states:

“Obviously the work was improperly assigned to the Switchboard
Operator and was restored co the seniority district where it
belonged.”
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Carr ier  rcatored  the  wrk which  i t  required  to  be perfoneed  to  the
reniority dimtrict f rom which  i t  had  been improper ly  t ransferred ,  which vaa
a propel: rcrtoration and one upon which the Petitioner had based the complaint
in Docket CL-19900 and upon which a rurtalniog  decision was  rendered in Award
19783. The question ir moot and, therefore, we dismiss t h e  c l a i m  f o r  all
dates l ubacquent to Hatch 24, 1972.

FINDINGS: The Third Division of the Adjusrmcnt Board, upon the wllole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act, -
as approved June 21, 1934;

TlidL kills Division of tl,e Adjusnwnt Board has jurisdiction over the
dispute involved herein; and

That the Carrier violated the Agreement to the extent indicated in the
Opinion.

A W A R D

Claim auetrined  to the extent indicated in the Opinion.

ATTEST:

NATIO:;AL  RAILROAD ADJUSTElEP:T BOARD
By Grdcr of Third Division

Dated at Chicago, Illinois, this 31st day of October 1973.

.-.,I


