NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Awar d Nunber 20004
THIRD DI VI SI ON Docket Nunmber €LX-20289

Frederick R Blackwell, Referee

(Brotherhood of Railway, Airline and Steanship d erks,

( Freight Handl ers, Express and Stati on Employes
PARTI ES TO DI SPUTE: (

( REA Express, Inc.

STATEMENT OF CLAIM Caimof the District Committee of the Brotherhood that

Case 127

(1) The Agreenent Coverning Hours of Service and Wrking Conditions
between REA Express and the Brotherhood of Railway, Airline and Steanship J erks,
Freight Handlers, Express and Station Enployes, effective January 1, 1967, and
the OTR Trip Rate Agreenent of Septenmber 11, 1968, were violated in the treatnent
accorded G D. Kestler, OTR Chauffeur, at the St. Louis Agency Operation, OTR Divi-
sion, when he was, erroneously, charged with violating Rule No. 420 of Carrier's
General Rules and Instructions and following a so-called Investigation in a Kan-
garoo Court Hearing, was dismssed from the service.

(2) He shall now be reinstated to his position, with seniority rights
uni npaired and conpensated for all time lost he has been required to sustain.

OPINION_OF BQOARD; Caimant, with seniority date in Septenber 1962, was a

regul arly assigned OTR driver when he was dism ssed, effective
Novermber 9, 1970, after hearing and findings of guilt on charges of making im
proper entries in the |og book provided to record departures, stops, etc., on

his truck route. The specifics of the charge were that, on Cctober 27, 1970,
claimant reported a 10 p.m departure froma termnal as 10:20 p.m, and that

a reported internediate stop from1l:15to 11:30 p.m did not occur.

The claimant admtted to the charges at a hearing held on Novenber 5,
1970. At this sanme hearing there was uncontradicted evidence that claimnt's
notive for making the inproper entries was "to stretch out the run” in order to
establish a higher pay rate for the run. However, at a November 10, 1970 appeal
hearing, there was uncontradicted evidence that a carrier official, after riding
the route for two days, had concluded that the route schedule should be extended
by an additional one hour and fifteen mnutes. Thus, when the two hearing records
are considered jointly, the evidence on notive is found co be in such inconclusive
conflict that no particular nmotive can be ascribed to nmaking the inproper entries

In view of the foregoing, it isclear that discipline was warranted. How
ever, it i1g also clear that inportant mtigating circunstances are reflected in the
record. The claimant's adnission of the charges was given freely and w thout equivo-
cation; noreover, the heaving records do not evidence indolence or simlar msconduct
by claimant as the reason for the inproper entries. Further, the claimnt, with eight
years service with Carrier, had no prior discipline when the herein incident occurred.
Consequently, on the whole record we conclude that the penalty of permanent dism ssal
was unreasonably excessive and we shall award that claimnt be restored to service

without pay for tine lost.
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FINDINGS: The Third Division of the Adjustacnt Board, upon the whol e record

and all the evidence, finds and hol ds:

Taat the parties wai ved oral hearicg;

That the Carrier and the Employes involved in this disputo are
respectively Carrier and Evployes W t hi n the moaning Of the Railway Labor Act,
as apprwed June 21, 1934;

That this Division of the Adjustrent Board has jurisdiction over the
di sput e involved herein; and

The discipline was excessive.

AW A RD

The claimant shall be restored to service without pay for tinme |ost.

NATTONAL RAYLROAD ADJUSTI:NT BOARD <
By Order of Third Division

ATTEST M
‘xecutive Secretary

Dated at Chicago, Illinois, this  3lst day of  Cctober 1973.



