NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunmber 20006
THRD DI VISION Docket Nunber TE-19637

Afred H Brent, Referee
Brot herhood of Railway, Airline and Steamship O erks,

Freight Handl ers, Express and Station Employes
(formerly Transportation-Conmunication Division, BRAC)

Ceorge P.  Baker, Richard C. Bond, Jervis Langdon, Jr.
and Wl lard wirtz, Trustees of the property of
(Penn Central Transportation Conmpany, Debtor

(
(
PARTI ES TO DI SPUTE: (
(
(

STATEMENT OF CLAIM O ai mof the CGeneral Committee Of the Transportatione-Come-
muni cation Division, BRAC, on the Penn Central Transportation
Conpany (former NYC-Northern District), TC 5844, that:

CAIMNO 1

1. That S. Kowlezykbe paid 8 hours pro rata for July 4, 1970 account
train orders nunbers 4 and 18 copied by enpl oyees not covered by our agreenent
and July 12, 1970 account train order Numbers 8-16-20 copied by crewmen at Sterl-
ing Yard.

2. That R 0. Freidlund be paid eight hours pro rata for June 27, 1970
and June 28, 1970 account train order numbers 43-44-37 and order no. 9 copied by
enpl oyees not covered by our agreement, at Sterling Yard.

CLAIM NO__ 2

1. The Carrier violated the agreement between the parties when it
allowed or required the Qperator-Cerks at North Yard to performthe duties and
responsibilities as assigned to the Qperator-Cerks at Sterling Yard Mnday
through Friday of each week except on Saturday, Sunday and Holidays which then
are perfornmed at North Yard.

2. That the Carrier shall conpensate M. E. R Irons 8 hours at straight
tine for June 6, 13, 20, 27, and July 11, 1970 account the aforesaid violations.

CLAIM NO__3

. That the carrier violated the agreement between the parties when
it allowed, permtted and/or required a enployee not covered by our agreement to
copy train orders at Sterling Yard.

2. The carrier shall conpensate the below nanmed claimnts for eight
(8) hour Pro rata on the dates as lisred,
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R Friedl und July 26, 27, August 10, 17, 1970

S. Kowalcz July 18, August 1, 2, 8, 25, 1970

E. R Irons July 18, 25, August 1, 8, 1970

B. M, Fair June 28, July 4, 11, 25, 26, August 8, 1970
CLAIM NO._ 4

1. The carrier violated the agreement between the parties when it
required and/or allowed enployees not covered by the agreement to report them
selves in the clear, call for a block and receiving permssion to use the main
track at Sterling Yard.

2. That E. R Ilrons be paid one day's pay at the pro rata rate for
August 22, 1970 account the violation.

CLAIM NO__ 5

1, That the carrier violated the agreement between the parties when
it all owed and/or required enpl oyees not covered by our agreement to copy train
orders at Sterling Yard and acquiring clearances from the dispatcher.

2. that M. E R Ilrons be paid 8 hours pro rata pay for September 12,
1970 account such violation. P

CLAIM NO__ 6

1. That the carrierviol ated the agreenent betwagn the partieg when it
al lowed and/or required enployees not covered by our agreement to copy train
orders at Sterling Yard and acquiring clearances from the dispatcher.

2. The carrier ghall conpensate M. S. Kowalczyk eight hours at pro
rata rate for Cctober 24, 25, 1970.

CLAIM NO.__ 7

1., That the carrier violated the agreenent between rheparties when it
allowed and/or required the Qperator-Clerks at North Yard to perform the duties
and responsibilities as assigned to the Qperator-Clerks at Sterling Yard Mnday
through Friday of each week except on Saturday, Sunday and Holidays which then
are perforned by North Yard.

2. The Carrier shall conpensate M. E R lrons for Septenber 19, 26,
Cctober 3, 1970 and M. D. A Besterci for Septenber 26, Cctober 3, and Septenber
12, 1970 at eight hours pro rata rate for such dates as shown.
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CLAIM NO_ 8

l, That the carrier violated the agreenent between the parties whem it
allowed and/or required the Operator-Clerks at North Yard to perform the duties

and responsibilities as assigned to the Qperator-Clerks at Sterling Yard Mnday

through Friday of each week except on Saturday, Sunday and Holidays which then
are performed by North Yard.

2, That the carrier shall conpensate M. D. A Besterci for Cctober 31
and Novenber 7, 1970 for eight hours at the pro rata rate.

CLAAMNO,_9

1. That the carrier violated the agreement between the parties when it
al l oned and/or required the Qperator-Clerks at North Yard to perform the duties
and responsibilities as assigned to the Qperator-Cerks at Sterling Yard Mnday
through Friday of each week except on Saturday, Sunday and Holidaya which they
are perforned by North Yard and enpl oyees not covered by our agreenent.

2. That the carrier shall conpensate M. E. R Irons for Cctober LO
31 and Novenber 14, 17, 21, 24, 28, Decenber 5, 12, 1970. M. D. Besterci for
Novermber LO 14, 17, 21, 24, 28, and December 5, 1970 at eight hours pro rata
for such dates as shown.

CLAIM NO_LO

1. That the Carrier violated the Agreenent between the parties when
it allowed, permtted and/or required employes not covered by our agreenent to
copy trainorders at Sterling Yard, Wica, Packard Switch and Yates.

K. Kowalczyk 8 hourprorata on Decenmber 19, 26, 27,
1970 and January 1, 2, 3, 9 and 10, 1971,

D. Besterci 8 hoursrorata on Decenber 12, 19, 26,
1970 and January 2, 1971.

B. Fair 8 hours pro rata on January 1, 3, 9, LO
1971,

S. Kowalczyk 8 hours pro rata on Novenber 7, 1970 and

Decenber 12, 1970.
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CPINION OF BOARD: In clains #1 through #10 the O ganization contends thatthe
Carrier permtted enployees not covered by the Tel egraphers’
Agreement to copy train orders.

The Carrier contends, as a threshhold issue, that clainms #1 through
#8 are barred under rule 35 of the Agreenent because the Carrier’s highest Labor
Oficer on the property denied these clainms on January 11, 1971 and the O gani-
zation failed to forward these claiws to the Railroad Adjustment Board until
Decenber 14, 1971, a period weil beyond the nine month tinme [imt set forth in
Rul e 35.

While this Board has held in the past thatsuch a procedural defect
mght be fatal to such clains (see Award 2494 Ferguson, 2nd Division and Award
15848), in this case the record does not support the Carrier’s contention that
these claimg were not tinely filed. The Organization pointed out that when these
clainms were discussed with the highest Labor O ficer of the Carrier on the pro-
perty on January 8, 1971, there was in existence on this property a Public Law
Board and the parties are alleged to haveagreed that these clains were to be
hel d in abeyance until properly disposed by that Public Law Board. This was
confirmed by the carriersletter of January 11, 1971 and by the letter of the
General Chairman of the Organization of February 20, 1971.

Rul e 35, which sets forth the nine nmonth time linmt, provides that th’
parties may ext end the nine nonth period by agreement. It woul d appear that ¢t
parties in this case did agree not to process these claimtothe Third Divisic..
National Railroad Adjustnent Board pending resolution by the Public Law Board,
whi ch agreenment would have the effect of delaying the nine nmonth tine limt.
Therefore the Referee concludes that clainms #1 through #10 are tinely before this
Board for disposition.

On the nerits, the Carrier contends that these clainms nmay properly be
divided into three groups:

Clains #1, 3, 5 and 6, where the train orders in question were handl ed
by a Train Dispatcher who transmtted same to the Operator Clerk on duty at North
Yard Tower, who, in turn, delivered the train orders in question via telephone
to various crewmen in Sterling Yard.

The second category of clains #2, 7, 8 and 9, which allegethat Operator-
Cerks at North Yard on the dates involved performed duties regularly assigned to
Operator-Cerks atSterling Yard, Mnday to Friday, involving the handling of train
nmovement s during hours when no operator is on duty,

The third category of clains #4 and 10 | nvol ve the copying of train
orders at |ocations where no Qperators are enployed.
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The Carrier clainms that past decisions of this Board have hel d that
in each of the circunstances simlar to the above it was appropriate to assign
the workas it was performed, The Organization contends that Award #6, Public
Law Board 369 is controlling and holds that “whether a tel egrapher works ful
or part tine at a station, if he is the only enployee assigned thereto and he
al one performs all of the communication and clerical work, he owns the work.”

This Board has held in the past with regard to simlar issues that
where ithas been shown that thework in dispute belonged to the Tel egraphers
by virtue of history and practice on this property, it shall be deemed Tel e-
graphers work. (Award 13456 House).

The claims numbered 1, 2, 3, 5 6, 7, 8 9 in this docket relate
to situations where the Telegraphers regularly performed the work in question
and therefore the work shall be deemed Tel egraphers work, Since the Carrier
clains that the clainmants would only be entitled to a call as the work claimed
woul d have taken no nore than a few minutes to perform Rule 5 of the Agree-
ment woul d apply. Rule 5 requires

"Except as provided in Rules 11 and 12, employees
notified or called to perform service not continuous
with the regular work period, will be allowed a m ni num
of 2 hours at tinme and one-half rate, and if held on
duty in excess of 2 hours, tine and one-half wll be
allowed on the nminute basis."

The clai mants, therefore, are only entitled to 2 hours'pay at time
and one-half for each occasion.

The enpl oyees Organization failed to show that the tasks perforned
in Caim#4 and Caim #10 are regularly performed by Operators. These clains
nust be denied.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein: and
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That the Agreenent was violated in clainms #1, 2, 3, 5 6, 7, 8,
and 9.

The Agreement was not violated in clains #4 and LO,

AWA R D

The claims are granted as nodified in the Cpinion, Caim#4
and C ai m#10 are deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ' .
Executive Secretary

Dated at Chicago, Illinois, this 31lst day of Cct ober 1973.
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REFEREE BRENT

The Award on the nerits reflects a failure by the mjority to
clearly analyze the issues in the case, and a resulting reliance on pre-
3edents whi ch have no bearing or have been obviated by other controlling

eci si ons.

The reference to Anard No. 6of Public Law Board 369is wholly
inapproPriate. That Award was based on the so-called "one-man agency"
principle which evolved fromvarious Awards of this Board applying the
scope rules of agents, or agent-operators agreements. It had nothing to
do with handling train orders and had no application at North or Sterling
Yards, which are certainly not one-man agencies. It is a serious error
to apply that Award to the present clains;, and especially so when another
Award of the same Public Law Board No. 369,Award No. 31, which was referred
toin the record, had specifiecallydenied claims for "handling" train orders
whi ch camaot be di stingui shed fram the present clains.

Reliance on Award No. 13456is |ikew se wholly unjustified. The
Carrier showed that this Award is erroneous and was out of harmony with a
solid line of contrary authority on the former New York Central. See Award
Nos. 12183,13231,16359.There i s no shoving that the work in di spute be-
| onged to telegraghers "by virtue of history and practice" on this property.
On the contrary, by specific rule, Article 23(a) the only right of tele-
graphers ts to "handle train orders at telegraph offices . . . where an
operator is enﬁloyed." Receiving train orders over the tel ephone by train
crews is not "handling" them as has been nmany tines established.

Finally, the majority conpletely fails to analyze the different
factual situations involved in the various clains which were|unped together
in this docket by the enployes and the Board over the Carrier's protest.
Not all these clainms even involved assertions that train orders had been
handl ed. No restriction has been agreed upon, and none M shown in the
record, against train service enpl oyes using the tel ephone for amy reason
in the course of train operations, except in the narrow case where such
use involved "handling train orders" as restricted by Article 23(a). That
the majority sustained clains for use of the telephone not in connection
with train orders, and in circunstances where train orders ware not being
handl ed, is contrary to established railroad practice and common sense.

The majority opinion reflects an unfortunate failure to analyze
the record and apply the contract as intended by the parties.
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H. F. M. Braidwood
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- PoCe Carter




