
PARTIES TO DISPUTE:
(Brotherhood

lKansas  c i t y

STATEMFNC  OF CLAIM: Claim of the

NATIONAL RAIIROAD ADJUSTMENT BOARD
Award Number 20020

THIRD DIVISION Docket Number MW-19593

Benjamin Rubenstein, Referee

of Maintenance of Way Employee

Terminal Railway Company

System Coannittee  of the Brotherhood that:

(1) The Carrier violated the Agreement when, without prior notica
to or discussion and agreement with General Chairman Carpenter, it used other
than maintenance of way department employes  to pave the road on the south aide
of the depot in front of the mail docks (System File 4/MW-8.70,180).

(2) Paving Foreman Wayne Brewer, Truck Driver A, C. Davila,  Paving
Mechanics M. Aguirre, M. Solomons, and B. Davis each be alloved  pay at thair
respective straight time ratea for an equal proportionate share of the total
number of man hours expended by outside forces in performing the aforementioned
paving work.

OPINION OF BOARD: The issue, here, involves interpretation of Article IV of
the May 17, 1968, National Agreement and Rules 1 and 2 of

the Scope Agreement.

Article IV of the Uational  Agreement reads:

“In the event a carrier plans to contract out work
within the scope of the applicable schedule agreement, the
carrier shall notify the General Chairman of the Organiza-
tion involved as far in advance of the date of the contract-
ing transaction as is practicable and in any event not less
than 15 days prior thereto.‘!

Rule 1 - Scope, covers employees of Maintenance of Vay and Structurce,
represented by the Brotherhood of Maintenance of Way Employeea. It includes
Paving Foremen, Truck Drivers and Paving Mechanics. (Group 7).

Rule 2 - Classification of Work, Group 7, provides, that “inatalla-
tion, renewing, resurfacing and patching of asphalt highway crossings, roadways,
parking areas, and driveways, shall be classified as paving work.”

On, and between, August 17, 1970 and August 21, 1970 the Carrier used
an outside contractor to do paving. It did not give prior notice, as provided
for in Article IV of the National Agreement.
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The Organization contends that the Carrier violated the provisiona
of Article IV of the National Agreement  as well as Rules 1 and 2 of the Scope
Agreement.

The Carrier denies the claia on the grounds: 1) that the Organiu-
tion baa not proved exclusivity of the work; 2) that the Carrier always coa-
tracted large jobs; and 3) that it had no m:hinery or mm power of its owu
to do the job.

The first paragraph of Article IV of the National Anreesuent  is clear
and unambiguous. It provides for notice to be given, at ieast 15
daya in advance of contracting to outside contractors. Surely, this does not
izspose  a tremendous  obligation or hardship on the Carrier. It could have sent
such notice and avoided the instant dispute.

BACXDROUND  Op ARTICLE IV

This issue ha; been agitating the Board and the Seferees  for some time.
Numerous  awards of this Board have been strongly dissented with by the carrier
members, vho presented sorse very serious arguments.

Besides the dissenting opinions within the Board, there src divergencie
in the opinions of various Referees who had to deal with this issue, especiallyP
on the question of darmges. Sosks  held, that where the union  proved no damges  r
loas of work, ho monetary damages should be awarded, although the agreement was
violated. Others  awarded half-damgas ad, atFU otlnrs,  felt, that regardloaa of
whether there was a violation of the Scope Rule or actual loss of work, the em-
ployees were  entitled to full damages claimed under the “loss of work opportunity”
theory. To say the least, the issue is in a “mess”.

We shall, therefore, try to analyze the history and background of Article
XV, the carrier argmaents,  in general, and those presented in the instant claim.

As is, very ably, pointed out by the Carrier, in its Mamorand~,  the
adoption of Article IV, was the result of ixpasses that existed for decades between
the rail carriera and the maintenance of way e!nployees  with respect to contracting
out construction work. The Article seeks to elisdnate a point of friction between
namagenant  and labor, which persisted as a result of anagement’s  subcontracting
work, deapita Scopa  provisions of the various agreements. It seeks to reduce, if
possible, the nu~~~roua  grievances and claixns for violations of the Scope agree-
smuts,  clogging the dockets of the Adjustment  Boards, by discussing with the car-
riers their decisions to contract, prior to the event, instead of filing claims
thereafter. Xt does not affect the Carrier’s right to contract out, nor does it
restrain the eqloyar in any way, except for the obligation to give notice, and
meet with the organization,  if it requests a neeting. ‘Rae Article is, somewhat,
coxparatle to the provisions of the National Labor Relations Act, requiring good
faith collective bargaining. It does not prescribe any provisions for agreements
nor force any agreewent  upon the parties. Yet, a refusal of either party to
negotiate, is deemed a violation of the Act.
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We are aware of the fact that numerous Bmrd decisions, while flnd-
ing a violation of the contract, refused to assess damages, unless the claim-
ants proved loss of earnings. Several of our decisions do provide for money
dmagea  (Award No.~l6, Public Law Board No. 249, 19578,  19552, etc.).

ARiuMENTs  OF CARRIER

1. Ihat Article IV of the Agreement  is merely an “agreement to
negotiate” and is, therefore, unenforcible. At best, the aggrieved party may
apply for Lnjunctive relief.

Ihe Court,in  Brotherhood of Railroad Sigualmsn  v. Southern Reilroad
Company,  330 F. 2nd 53; May 1, 1967. reversing the District Court’s decision,
said :

“We cannot disregard the Supreme Court’s aninudversion
expressed in Gunther against paying strict atteution only
to the bare words of the contract and involving old comon-
lav rules for the interpretation of private employment
contracts.. . . 382 U.S. at 261. Were we to approve the
District Court’s resort to comon-law principles governing
breach of contract damages, we would be derelict in our
unquestionable duty fully to enforce the Board’s detemin-
ation on the merits. The Supreme Court, in another context,
has only recently strongly reiterated that g. collective
bargaining agreement is not an ordinary contract for the
purchase of goods and services, nor is it to be governed
by the same old cossaon law concepts which control such
private contracts”. (emphasis supplied).

zbe above, unless reversed by the Supreme Court of the United States
is the law of the land for interpreting Labor  Relaticms  Agreements. Article IV
Is not just an agreement to agree. It is a binding obligation on the Carrier to
do sorething: give notice. A failure to give notice, as provided for, is, in and
by itself, a violation of the agreement and remediable under the provisions of
the Railroad Adjustment Board’s Rules and Regulations.

Article IV provides in part:

‘%othing in this Article IV shall effect the existing
ri&ts of either party in connection with contracting
out. Its purpose is to require the carrier to give
advance notice....” (emphasis supplied).

Having failed to give such notice the carrier violated the agreement.

Had the carrier given the notice provided for, and failed to reach an
understanding with the union, and t:7en proceeded to contract out its work, the
issue then would be one of exclusivity under the Scope provision.
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Raving failed to giva notice, the issue must be determined uador
Article IV provisions.

2. That under Article IV, the emnloyer  is not required to give
notice, unless the work is within “ihe Scope of the applicable schedule
weemcnt” .

This issua has been dealt with in numerous awards affecting Article
IV, invariably holding, that failure to give notice is in, and by itself, a
violation of the agreement, regardless  of the Scope rules or exclusivity of
vork right,  and need not be discussed herein.

in a csse

I

In Award 18805 (Dugan) the Board, discussing the arguments of carrier,
involving the same article, said:

“While it is true that the scope rule of the agreement is
general in nature and that therefore work can be contracted
out unless reserved exclusively by custom, tradition and
practice to maintenance of way employees, and finding that
said work in dispute herein is not reserved ‘exclusively’
to Maintenance of Way Employees  and can be contracted out
by Carrier as was done in this instance, nevertheless,
ve are here solely concerned vith the application of
Article IV of the Hay 17. 1968 Agreeswit.”  (underscoring
supplied).

‘The first paragraph of said Article IV deals with the con-
tracting out of work within the scope of the applicable schedule
agreement. It does not say the contracting out of work reserved
exclusively to a craft by history, custom and tradition. This
Board is not empowered to add to, subtract from or alter an ex-
isting agreement. We therefore conclude that inasmuch as k&in-
tenance  of Way Employees  have in the past performed such work as
is in dispute here, then said work being within the scope of the
applicable agreement before us, Carrier violated the terms thereof...
In reaching this conclusion, we are not asserting that the work here
in question cannot be contracted out later after the giving of the
required notice. Failing ta do so, Carrier violsted  the terms of Ar-
ticle IV of the t&y 17, 1368 Rational Agreement governing the parties
to this dispute”. (emphasis added)

It is evident from the above extract, that the award in the above casa.
was not based on the question of exclusivity, and that the phrase  “within the scope
of the applicable schedule agreement”, does not require proof of exclusivity,

The above vas followed in all wards cited by both parties in their argu-
rasnts. In Ahard 18687 (Risker), we said:
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“The Carrier did not provide such notice, having made the
judgment that the work lnvolvad was not within the Scope of
the l greeznt. For the lidted purposes of providing  notice
to the General Chaiman  WC find that the Carrier erred in its
ii,-st judgment  and concur with Award 183~15 (Dugan) in this
regard.

See also I.6714  (Devine),  18716, 18860; 18968  (Cull); 19056
(Frandan); 19153 (Dugan); 13154, 19155; 19191 (O'Brien)."

The above cited awards and nunerous  others followed the ruling in
Award 18305, althou,@ denying monetary damges.

The same holding was applied in those awards that did grant rmanetary
compensation.

The conclusion thus is, that the Board, invariably, held that a vlola-
tion of Article IV is not dependent upon the issue of exclusivity, although that
Issue xay be raised in a claim, arising out of the failure of the parties to
agree, after notice is given pursuant to the provisions of Article IV.

3. Tnat even though a clai! of violation of Article IV was proven.  no
damages !aay be awarded because; a) the Article does not DrOvide  for damages. and
b) damages may be assessed only upon proof of violation of the Scope Su.le  and
exclusivity.

The above is the only Issue on which there has been no unanimity in the
Board decisions. Some,  and by far, the majority  of awards, while finding a viola-
tion of the agrewent,  denied damages uhere the e@oyeea iuvolved were fully em-
ployed. Others, albeit, a minority, awarded aiohetary damages on the ground that
as a result of the breach of agreement the exployees,  whose jobs were contracted
or given to other employees suffered a loss of “work opportunity” and are entitled
to recovery. Soaks cases labeled such awards as “penalties”, but the result is the
same: When a finding was made that the carrier vlolated the terms of an agreement
of e~loyment,  he was ordered to pay daxages  to the employee or exployees  involved.

In Award Ho. I.2785  (Ives), we said:

“TM sole issue to be determined is whether or not the
-a wg be compensated at their respective rates
of pay for en equal proportionate share of the total man-
houra consumed by employees in perfoming  the work in question.
Carrier contends that such payments were not warranted even
though the scope rule of the agreement was violated because
clainmnts  were fully employed  on the specific dates involved
in the dispute. Carrier asserts that the agreement contains
no provisions for penalties arising out of contractual
vlolatlon” ,
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The claim for damges  was sustained in its entirety.

In Sailroad Sigualarn  of America v. Southern Railway Cmpaqy,  supra,
the Court reversing the decision of the District Court, that the Board amy allow
only nominal damages for breach of contract said:

I, . . ..if whenever no direct layoff of a union’s mambers  is
involved the eqloyer can unilaterally contract out work
that has been allocated by agreement  to the union, under
no greater threat then liability for merely  nominal danages,
the collective agreemant~would  soon become a worthless scrap
of paper. It requires but slight insight into the -tier
of human  behaviour  to realize that neither party would feel
bound to abide by an agreePent  that would not be effectively
enforced by the courts”.

In Award No. 15689 (Dorsey)  we held, after discussing the above and
other court decisions, “that when the Sailroad Adjustment Board finds a viole-
tion of an agreement,  it has jurisdiction to award conpensation  to claimants
during a period they were on duty and under pay”.

The Carrier embers in dissent to AtYard No. 15689 cited a previo@
award by the same referee in which he discussed “contract law” and held that in
violetions of a contract, the claimant  seeking damges mst ~)roye  the amount I
thereof. The dissent, seeskigly, disregarded the fact, that the seccnd  anrd
nas written after the decision in Railroad Signalmen, cited above. See also
Award Ros. 15888  (Heskett), 16009  (Ives),l61;3C (Frledmn),  19552 (Edgett).

Discussing the reasoning of the District Court, the Court of Appeals,
in RaIlroad  Signalmen, supra, said:

“This approach, ~sallowing daamges unless loss of employment
was provghouever,  completely ignores the loas of opportunities
for esmings  resultirg  from the contracting out of wcrk.....”
(emphasis supplied).

lhe Circuit Court, thus sustained the theory of "work opportunity”,
adopted and followed by the Board in the nmerou-- cases involving violation of
the Scope Rule.

In Award No. 19399 (Sickles), adopted recently by the Doard,  we said:

“We are not cognizant 14 any bash reason why the rationale
of the Fourth Circuit should be adopted and adhered to by
referees in one line of cases, but ignored in cases dealing
with demonstrated violations of Article IV of the National
Agreement, nor have the Article IV cases suggested aw
cogent reason for such a distinction’.
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The case of Bangor and Aroostook Eailroad Company v. Brotherhood
of LocarOtivw  Fireman and Enginemen, 442 F. 2nd 812, cited by the Carrier in
its dissent on Award No. l&79, and in the instant matter, has no application
to the issues before us. That case involved a class action for violations of
tha 1950 National Diesel  agreement. The Circuit Court resended  the case back
to the district, for assessment of damages incurred by the breach of the agree-
ant, to the identifiable claimants and beneficiaries. The court said:

“This is not a case where the :ourt  can say with reasonable
confidence that the class of Injured  persons coincides in
substantial part with the wmership of the Brotherhood, or
firemen as a whole. If such an asswtion could be made
BLFE’s  request could be sungorted  as providing sn eifective
means of compensating those who, by hypothesis. were the
mma of the carriers illegal acts. In the present case,
havever, there is not a sufficient showing of identity between
the viztims and the intended beneficiaries to justify an Award
on that basis”. (p. 98) (rmphasis  supplied)

“Ihose uho ‘uould have been hired’ are a class thst is
esseritially lndeteuimte  and indeterminable. By the
Brotherhood’s o’rp admission, the additional positions
would have been filled ‘from the streets’. We have no
way of knowing uho was alarmed by the violations.....”

In the case before us, the claimants are clearly Identified.

In fact, the Bangor case justified the claim and award of damages where
c1aiPant.s  could be identified. Thus, the Court said:

“We reverse in part. We hold that BISE is entitled to
recover the amount of dues, assessments, initiation fees
and other payments which it would have received were it not
for the carrier’s illegal blankings....”  (p. $6)

The Board, invariably, adhered to the theory, that where l viol&ion ofa
agreement  resulted in a “loss of work opportunitv”, the claimant was entitled to
recover such loss, regardless of whether he did or did not lose actual work. ‘Ihe
cases denying a monetary  recovery, if there was no actual loss of earnings, even
though there  was a breach of the agreewnt  seea to run contrary to the “loss of
work opportunity” line of cases.
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Although our policy is to adhere to previously established decisions,
we feel that better  valor  and prudence lies in those cases, that assess some
dallvlgcs  for violation of this type of agreeaent. Contracts are not entered
into for the purpose of practice in semantics. They seek to establish certain
rights of the parties. A violation of a contract, especially, if persisted,
causes scrns dasmges  to the injured party. Unless the violator is restrained
in soti way from breaching the contract by punishment it will continue to do

so: th\u t-$,0% t& “sanctity” of contracts into a mockery.

Furthermore,  had there not been a violation of the contract, the
claiamnts  might have worked overtime and earned additional mney. The viola-
tion “resulted in a clear loss of work opportunity” (19552).

In Award 19574,  we said:

“We are reluctant to treat blatant violations of contractual
rights by simple reprimand. Obviously  calculated violations
of the contract, such as in this case, cannot lead to a con-
structive relationship between the parties as contemplated
by the Act. ”

And in Award 19635, we held:

“In the light of all of the circumstances, we sustain
the claim to the extent of one-half the a!mv& of compensa-
tion paid to outside forces for the work.....”

In view of the numerous violations by Carriers of Artlcle IV of then
National Agreement,  which violations bring us back to the “decades of impasse
between Carriers and Msintenance  of Way Employees”,  which were sought to be
solved by the adoption of Article  IV, the Board .mxt, in order to prevent con-
tinuous violations thereof, impose l oma damages.

Rendition of the full amount of the claim, is sustained by sound logic.

Houever,  ln view of our previous awards granting only one-half of the
eanmt claimed, and the acceptance by the Board of such awards, we shall. follow-
those awards and aLlow one half of the monetary dasmges  claimd.

PIRDIlgIg: The ‘Ibird  Division of the Adjustma&  Board, upon the whale record and
aLl the evidence, finds and holds:

That the parties uaived  oral hearing;

That the Carrier and the Eh@oyes  involved in this dispute are
respectively Carrier and Eq&nyes  within the meaning of the Railway Labor Act,
as approved June 21, 1934;
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That, this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the agreemnt was violated.

A  W A R D

Cla&a sustained in line with the above opinion.

NATIONALRAILROADADJUSTMXNPBCARD
By Order of Third Mvision

ATPEST :

Dated at Chicago, Illinois, this 3lst day of October 1973.



CARRIER MMBERS’ DISSENT TO AWARD 20020, DOCKET  MW-19593

(Referee Rubenstein)

Instead of following a strong line of sound precedent on the question
of damages for violation of the notice provisions in Article IV of the
May 17, 1968 National Agreement , the Referee herein has foLlowed  the arbi-
trary land void awards of Referees Sickles and Blac’kwell  (19899-SicUes;
19940+CL3ckweLl).

Those two awards proceed on the categorically erroneous theory that
there can be a Legally recognizable “loss of work opportunity” in a case
where there is no legal right to the work. Like his two predecessors in
error, the Referee herein blindly quotes from prior awards of this Board
and Federal court decisions which are expressly based on a finding that
the work therein had been reserved to the claimants therein by their exist-
ing agreement and on that premise found a loss of work opportunity had
occurred. To the extent those awards and court decisions are relevant,
they necessarily imply there can be no legally recognizable loss of work
opportunity in a case where the claimants have no right to the work under
their existing agreement.

We dissent, and our Dissents to Awards 19899 (Sickles) and 19940
(Blackwell) are incorporated herein by reference.


