NATI ONAL RAILROAD ADJUSTMENT BOARD
Awar d Nunber 20026
THRD DVISION Docket Nunber CL-19989

Joseph A Sickles, Referee
Brot herhood of Rratlway, Airline and Steanship O erks

Frei ght Handl ers, E-mress and Stati on Employes
PARTI ES TODISPUTE :

((The kansas Ci ty Scuthern Railway Conmpany

STATEMENT OF CLAIM: Ciaim Of the SystemCeommittee Of the Brotherhood (CQ-7228)
that:

(1) Carrier violated, and continues to violate, the current Cerk's
Agreement, at Texarkana, Texas, seniority district No. 19, by transferring in-
cumbent of so-called 2(a) position under the Cerk's Agreement, (Traffic De-
partment) to position designated 2(b) (Transportation Department}, and with no
seniority rights in District No. 19, is caused or permtted to perform assign-
ment duties of Claimant on a "catch-all" basis, even at penalty (overtime) rate.

(2) Carrier shall conpensate the followng C.aimant, and for tine
claimed, account violation of Extra Board Agreement and rule 40(J), by use of
| nproper enpl oyee t 0 perform Claimant’s assi gned duties:

(a) -- L. L. Boggs for eight (8) hours on each of the following day!
May 11, 12, 13, 14, 15, 17, 19, 20, 21, 22, 24, 25, 26, 27, 28, 29; June 1, 2,
3, 4,5 7,8, 9, 10,11,12, 14, 15 16, 17,18,15, 21, 22 23, 24, 25, 26,
28, 29, 30; July 1, 2, 3, 5 6, 7, 8 9, 10,12, 13,1k, 15, 16, 17, 19, 20,
21, 22, 23, 24 26,27, 28, 29, 30,31; August2, 3, 4, 5 6, 7, 16, 17, 18, 19,
20, 21, 23, 24: 25, 26, 27, 28, 30, 31, 1971.

OPI NI ON or BOARD: In addition to its assertion that the issues were disposed
of by Public Law Board No. 861, the Carrier urges that the
Organizetion has failed to substantiate its claimby a preponderance of the
evidence. See Awards 15536 (MGovern), 10067 (Weston) end 14682 (Dorsey). An
Organi zation nust prove that clerical work was, in fact, allocated to end per-
fornmed by others to the satisfaction of the Board. See Awards 14087 (Coburn),
14157 (Hall) and 12848 and 12849 (Ables).

The statement of Claimrefers to a violation of Rule 40(3):

"(3) Wrk on Unassigned Days: Were work is required by the
carrier to be performed on a dav which is not a part of any
assi gnment, it may be performed by an avail abl e extra or un-
assi gned enpl oyee who wil1 otherw se not have 40 hours of work
that week; in all other cases by the regul ar employee.”
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The Organi zation stresses that this case differs fromPublic Law
Board No. 861 (which considered an al | eged viol ati on ofa Scope Rul €) because
the primary issue here i s preference Of Senior enpl oyees to performcertain
work om rest (unassigned) days.

This Board i S unable to find substantive proof to support the posi-
tion ofthe Organization. The cl ai mspecifies e numberof dates on which, it
is urged, daimnt should have performed certain work. mthe original denial,
a Company Of ficial requested a listing of the duties involved because of his
understanding t hat clerical work in question was properly assigned. W do not
find any such a definitive | isting. A though the record contains generaliza-
tions regarding the duties that “Chief c.erk” Wl|s my have perforned et certain
times, it fails to designate, with any degree of certainty, the exact work per-
formed by him

The record i S further confused byastatementoft he Vice General
Chairmant hat :

“The Brot herhood i s i n agreement t hat Chi ef ClerkJ. L, VEIISs

can do clerical workwnichy IS assigned to himbut we are

definitely not in agreenent that chiefClerkJ, L. Wells can

be used es a Fireman, SO t0 say as to0 beusedi N anyposition

that happens to get behind in its work.” P

Al t hough the dispute wolves ® rouud "seniority” (andtheparties
di spute the seniority retention of Mr. Wlls) the record, as handledon tha
property, fails to indicate the seniority status of the Claimant,

In short, a thorough reading of the entire record fajls to reveal
a clear definition of the precise work in question, nor doe6 it adequately

show the manrer and times when the work was performed allegedly in violation
of the Agreement.

In the instant dispute, we note with favor Award 18148(Dorsey):
“Fromt he evidence of record we are unabl e t 0 resolve
the conflict. W, therefore are compelled t 0 dismiss
the claim for failure ofproof. "
See al so the Award 19939 of this Referee.
Fort he reasonsstated herein, the claim is dismssed for failure

of proof. Inasmich asthe claimis di 5ﬁosed of on these procedural grounds,
no determination is made concerning other issues raised bythe parties.
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FINDIXiss The Third Division of the Adjustment Board, Upon the whole recor
and all the evidence, finds and hol ds:

That the parties waived oral hecring;

That the Carrier and the Employes | nvol ved 4n thi S dispute are

respectivel y Carrier and Erployes within t he meaningof the Reilvay Labor Act,
as approved June 21, 193%;

_ ~ Tnat this Division of the Adjustrznt Board has jurisdiction over the
di spute invol ved herzsin; and
That the O ai mbe dismigsed.

AW A RD

Claimdi Sm ssed.

NATIOHAL RATLRCAD ADJUSTITLT BCGARD

_ By Order of Third Division
Amsr:_ﬂﬂ-_w
xecutive Soeretary

Dat ed at Chi cago, Illinois, this 3lst day of Cctober 1973.



