NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 20045
THIRD DIVISION Docket Nunber CL-20159

Frederick R Black-well, Referee
Brot herhood of Railway, Airline and Steanship O erks,

(
( Freight Handlers, Express and Station Enpl oyees
PARTI ES TO DISPUTE: (

(The Western Pacific Railroad Conpany

STATEMENT OF CLAIM Caim of the System Conmittee of the Brotherhood (GL-7297)
that:

1., The Carrier violated the rules of the Agreenent extant between
the parties when it inproperly renoved erk R G WIllians from his Position
No. 666, Car and Train Desk Cerk, mdnight to 800 AM at QCakland, California.

2, R G, Wlliams be restored to his Position No. 666, Car and
Train Desk Cerk, and conpensated for all [ost wages.

OPINION OF BOARD: Pursuant to Cerks' Grcular No. 147-71, theC ai mant was

assigned to position #666, Car and Train Desk Cerk, on
July 16, 1971; thereafter, he worked such position until November 24, 1971, at
which time he was relieved of the duties of the position by the following |et-
ter of the Term nal Agent:

"Effective this date you are relieved of your duties of
position number 666, Car = Train Desk Cerk, Qakland Yard,
wor ki ng hours 12:00 M dnight to 8:00 a.m

It is ny opinion that you have failed to qualify yourself
to the degree that you can effectively discharge theduties
of the above position, and you are hereby advised of your
rights as to further enploynent under appropriate rules,
clerks' agreenent.”

The Enployees' position is that: (1) Claimant was entitled to a
hearing under Rule 45 (discipline) and (2) the Oaimant, after working the posi-
tion for four and one-half (&%) nonths, was renmoved from the position in a man-
ner which constituted arbitrariness in that the Agent's Novenber 24 l|etter
merely stated an opinion that Caimant was not qualified wthout giving any de-
tailed reasons. Carrier's position is that it disqualified Claimant for justi-
fiable reasons and that its action did not constitute discipline within the pur-
view of Rule 45. (The Enployees argued on the property that the O ainmant could
not be disqualified under Rule 30, which relates to failure to qualify wthin
thirty (30) days, because he had been on the position more than thirty (30) days
when his removal occurred, Wile this argunent seens to have been abandoned in
the Submissions to this Board, we note that this Board' s prior Award 5052 has
ruled adversely to the Enployees on this facet of Rule 30.)
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Wth respect to the Petitioner’s contention in 1 above, we note
the Carrier’s statement that, while Caimant could have requested a hearing
under Rule 46 (Unjust Treatnment), the instant facts did not require a dis-
ciplinary hearing under Rule 45. W believe this statenent is correct and
that prior rulings clearly differentiate facts such as those herein from
facts constituting discipline. Award Nos. 5105, 11975 and 14596. Conse-
quently we nmust reject the Employeegt first contention

The Enpl oyees second contention, that Carrier was arbitrary, chal-
| enges the Agents’ letter of Novenber 24, 1971 as inadequately stating reasons
for Carrier’s action. However, Carrier did not rely only on the Novenber 24
letter, so we need not pass on the adequacy of this letter standing al one
The record contains a Decenber 8, 1971 letter from the Agent which gives Car-
rier’s specific reasons for disqualifying Claimant. In pertinent part, this
letter states:

"I have witten two letters, July 26th and July 30, 1971, plus
three notes, and have talked with Ray on several occasions
bringing to his attention the discrepancies occurring on his job
while he was on duty.

M. WIIliams has been on this job five and one half nonths and &
in ny judgnment the work should be routine particularly in the
areas where he nakes errors and oversights

M. WIliams has found it very difficult to wite up outbound
train lists, even after repeated warnings and letters as nen-
tioned above. A ong with this, Ray has failed to match novenent
waybills with cars nmoving out of COakland instead naking a card
bill, when all the time in the box in front of himthe waybills
were avail abl e.

On Novenber 23, 1971, Mr. Wllianms |isted out of Gakland on
GGV 23 five (5) RM's as enpties to MP 92 = Agent. The boxes in
front of him nentioned above, held the revenue novenent way-
bills for these cars of frozen pineapple worth well over
$82,000.00, Fortunately a wire proceeded the nmovement and
Stockton was watching for them | shudder when I think what
coul d have happened.”

The two letters and the three notes referred to in the foregoing Decenmber 8
letter are consistent with the contention that work errors had been brought
to Claimant’s attention.
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The December 8 letter by Carrier's Agent, and the facts therein
referred to concerning Claimnt's performance of the duties of position
#666, provided a statement which, taken at face val ue, showed a reasonabl e
basis for Carrier's decision to disqualify O aimant from position #666,
However, the Enployees in their Rebuttal Brief nerely suggest that the Decem
ber 8 letter shows that the Agent was not disposed to help Claimnt |earn the
duties of the position. The Enployees offered no evidence to show that Caim
ant did not commit the recited errors, that such errors were commonplace and
excusabl e, or that any exonerating or mtigating facts existed. Thus, in the
record before us, the Enpl oyees have offered argunent = but no evidence =to
refute Carrier's evidence of justifiable reasons for the disqualification.
Carrier's evidence, in consequence, nust be taken as establishing a reasonable
basis for Claimant's disqualification and we shall accordingly deny the claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes Within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreenment was not viol ated.

A WARD

d ai m deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Oder of Third Division
ATTEST:M
xecutive Secretary

Dated at Chicago, Illinois, this 30th day of November 1973.



