NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Nunber 20062
TH RD DIVISION Docket Number MM 20041

Frederick R Blackwell, Referee
(Brot herhood of Maintenance of My Enpl oyes

PARTI ES TO DISPUTE: (
(M ssouri - Kansas- Texas Railroad Conpany

STATEMENT OF CLAIM  d ai mof the System Committee Of the Brotherhood that:

(1) The Carrier violated Rule 2 of Article 4 and Rule 1 of Article
3 of the current Agreement when it failed and refused to assign the extra gang
foreman's position on Extra Gang 268 to the senior applicant, M. J. A Mer=
rick. (System File ZOO 164/2579-4)

(2) That M. A Merrick be allowed the difference in what he received
as Assistant Foreman and what he should have received as Extra Gang Forenan.

OPI NI ON_OF BOARD: Wien the Carrier advertised a vacancy in the position of

Extra Gang Foreman on Gang 268 on Septenber 28, 1971, tempo-
rarily located in the vicinity of Parsons, Kansas, Od Northern District, Senior-
ity District No. 2, no bids were received from any enployee holding seniority in
the classification of foreman. After receipt of bids on the position from daim
ant J. A Merrick and Enployee L. A Wods, the Carrier assigned the position
to Enpl oyee Wods on Cctober 14, 1971. Prior to the vacancy O aimant Merrick
established seniority as a track |aborer on January 5, 1970 and as assistant sec-
tion foreman on April 6, 1971; on this latter date he was assigned to the posi-
tion of assistant section foreman on Section 213. Enpl oyee Wods established
seniority as a track |aborer on Septenber 22, 1970, and he held no seniority as
an assistant foreman when the Gang 268 foremanship was advertised. On April 28,
1971, the Carrier selected both the Claimant and Enpl oyee Wods to train as
relief assistant foremen and/or track forenen under a training program provided
by Rule 1, Art. 4, of the Agreenent; however, neither enployee had conpleted the
program when the position in dispute here was advertised.

The Employees al |l ege that Carrier should have assigned the Gang 268
foremanship to Claimant Merrick, because he was the senior qualified applicant,
and that Carrier's failure to do so violated Rule 1, Art. 3, and Rule 2, Art. 4,
of the Agreement. The Carrier's position is thatthe Caimnt's seniority, being
in a lower classification than foreman, did not entitle himto consideration for
the foremanship; that no agreenment-violation occurred because Rule 1, Art. 4, is
a special rule which takes precedence over other rules and specifically governs
the selection and training of track |aborers for possible pronotion to foreman-
ship; and that the contentions urged by the Enployees have been resol ved adversely
to the Enployees in Third Division Award No. 11587 and Award No. 19, Public Law
Board No. 76, imvolving the sanme parties and rules that are involved in the instant
di spute.
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The pertinent rules are as follows:

“ARTICLE 3. SENTORITY

Rule 1. Seniority begins at tine employe's pay starts

in the respective branch or class of service in which em

pl oyed, transferred or promoted and when regularly assigned.
Employes are entitled to consideration fox position in ac-
cordance with their seniority ranking as provided in these
rules.”

“ARTICLE 4. PROMOTIONS AND BULLETI NS

Rule 1. The Division Engineer will select from Track
Laborers’ roster not to exceed four nmen on each seniority
district to be used as relief assistant track foremen and/or
track forenen on their respective seniority districts. The
Track Laborers so selected will be advised in witing, a
copy of such advice will be sent to General Chairman and to
Local Chairman. The men so selected shall be those the
Division Engineer regards as nost |ikely material for pro- -
nmotion to assistant track foreman and/or track forenan.
These men shall be used for relief assistant track foreman
and/or track foreman’s work on their seniority district,
and if their work as relief foreman or assistant forenman
during the period of twelve consecutive nmonths follow ng
their selection for relief work is satisfactory and they
pass satisfactory examnations, they shall be eligible in
the order of their witten designation as relief foreman
for pronotion to assistant track foremanship and/or track

foremanship on their seniority district. Where conditions
make necessary nen may be pronoted in less than twelve
nont hs.

Rule 2.  New positions and vacancies shall be bulletin-

ed within ten (10) days previous to or follow ng the date
such vacancies occur and the right to bid on such vacancies
or new positions wll be accorded forenmen, assistant and/or
relief foremen in the order nanmed.”

The issue here is whether the Gaimant had seniority of a character
which entitled himto consideration for assignment to the position of Extra Gang
For- on Gang 268. W& believe the answer nust be in the affirmative because
of the provision of Rule 1, Art. 3, and Rule 2, Art. 4. The provisions of Rule
1, Art. 3, create seniority rights for all enployees covered by the Agreenent,
and Rule 2, Art, 4, prescribes how such rights shall be exercised when certain
classifications of enployees are involved. The Claimant is within those classi-
fications. Mre specifically, because of the Claimant’s seniority as an assistar
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section foreman, he falls squarely within the explicit text of Rule 2, Art.

4, which states that the right to bid on "vacancies or new positions will be
accorded foremen, assistant and/or relief foremen in the order naned." This
text is quite clear and we think the underlined phrase "in the order naned"
prevents any confusion in the application of the text to the instant facts

The classification of foremen is the first in the order of classifications naned
in the rule; however, no enployee having foreman seniority bid on the Gang 268
foremanship and, thus, the right to bid on the position shifted to the classi-
fication of assistant foremen as it is the next in the order of classifications
named in the rule. The Cainant did have seniority in this classification and
he did place a bid on the Gang 268 foremanship; the conclusion is therefore

I nescapabl e that, by the explicit requirements of Rule 2, Art. 4, he was entitled
to the Gang 268 foremanship by reason of his seniority as an assistant section
foreman. In reaching this conclusion we have carefully considered the Carrier's
urgings that Rule 1, Art. 4, takes precedence over all other rules in this case
and that prior Awards require a ruling against the Enployees. As previously
noted, however, neither of the two involved enpl oyees (C ai mant Merrick and

Enpl oyee Wods) had conpleted the Rule 1, Art. 4, training program when the Gang
268 foremanship becane vacant, and, further, the Carrier makes no claimthat

it based its action in any way upon the designation of the two such enployees

as trainees under the rule. Thus, Rule 1, Art. 4, has no relevance to this
dispute. See Award No. 19, Public Law Board No. 76, for a comment on this facet
of the instant dispute. Nor do we believe that the Enployees! herein contentions
have been resolved by the prior Awards cited by Carrier. In Award No. 11587,

the Board did not have before it a text such as the one set out in Rule 2, Art.

4.  And al though such a text was under consideration in Award No. 18, Public Law
Board No. 76, the two enployees involved in that Award were both track |aborers =
a classification not even nentioned in the text of Rule 2, Art. 4. In contrast
the Claimant here held seniority in the classification of assistant section
foreman while the other enployee, Wods, held seniority only in the classifica-
tion of track |aborer. This fact, which clearly differentiates Caimant from
Enpl oyee Wbods under the text of Rule 2, Art. 4, gave Claimant seniority rights
over Enployee Wods in respect to bidding in the vacancy in the position of
Extra Gang Foreman on Gang 268.

For the foregoing reasons we shall sustain the claim

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and holds

That the parties waived oral hearing;
That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Enployes w thin the neaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreement was viol ated.

AWARD

O ai m sust ai ned.

mEST:_E_MM
Executive BSecretary

Dated at Chicago, Illinois, this 14th day of December 1973.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division



