NATI ONAL RATLROAD ADJUSTMENT BOARD
Awar d Number 20100
TH RD DI'VI'SI ON Docket Number M¥ 20304

Joseph A Sickles, Referee
(Brot herhood of Mai ntenance of Wy Employes

PARTI ES TODISPUTE: (
(Del aware and Hudson Railway Conpany

STATEMENT OF CLAIM  C aimof the System Cormittee of the Brotherhood t‘hat:

(1) The dismssal of Plunber Foreman John P. Jones was without just
and sufficient cause and whol |y disproportionate to the offense with which
charged (System Case No. 1.73 MW).

(2) Plunmber Foreman John P, Jones be reinstated with seniority;
vacation and all other rights uninpaired and be reinbursed for all nonetary
| oss suffered subsequent to Novenber 1, 1972 plus six per cent (6% interest
per annumon the nonetary allowance until paid.

OPI NLON OF BOARD: Claimant, a Plunber Foreman, with more than thirty (30)
years service with Carrier was dismssed from service for
a violation of "Rule G":

"The use of intoxicants or narcotics by enpl oyees subject
to duty or their possession or use while on duty, reporting for
duty or on Conpany property is prohibited, and is sufficient
cause far dismssal." (underscoring added)

Caimant's regular hours are 7:00 A M to 12 Noon (a % hour Iunch
period) and 12:30 P.M to 3:30 P.M On the afternoon in question, three Car-
rier officials requested Cainmant to acconpany themto the main shop.

The three officials testified, at the investigation, that C ai mant
had difficulty in pronouncing words, had slurred speech, smelled of intoxicants,
talked slowy and deliberately, and was unsteady on his feet. This condition
pronpted one official to inquire of Claimant if he had been imbibing in al co-
holic beverages. He replied that he had consunmed a rye and soda and a vodka
when he went hone during his lunch break (Noon-12:30 P.M). One official asked

if such practice was normal. It was testified that Claimant responded.,.."Some
peopl e have a glass of milk, | have a rye and soda and a vodka. | need it for
medi cation."

At the investigation, Cainmant stated that he had been using cough
nedi ci ne which nay have contained a degree of alcoholic content. He neglected
to nention that to the three officials on the day of the incident, although he
did mention to them that he had an equilibrium probl em which may have accounted
for his unsteady gait. He conceded that he had two al coholic drinks at [unch.

-
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The Board has considered the authority advanced by claimant but
finds that the cited Awards are not applicable to this dispute. In Award
6821 (Robertson) the O ainmant was not subject to duty within the context of
his "offense". Here, Claimant consumed intoxicants during a thirty mnute

period imediately prior to schedul ed duty hours. In Award 15023 (Ham | -
ton) the Board found no evidence of intoxication to any apparent degree what-
scever, Here, there was an inpairment. |t is inportant to note, however

in Award 15023

", ... the degree of inpairment is not essential
and the Board will not condone the performance of work
by those under even the slightest al coholic impairnment”.

Nor is Award 2991 (0'Malley) pertinent. There, the enployee had
conpl eted his work, was off-duty and not subject to recall. Simlarly, other
cited Awards are not material to this Claimant's cul pability.

As noted by this Referee in Award 18977, (citing Awards 15574 (Ives)
and 19590 (Blackwell)), | aymen are conpetent to testify as to outward manifes-
tations, physical actions and activities, and conclusions of intoxication. W
can not ignore the testinmony of the Carrier officials as it related to a viola-
tion of Rule G

This Board finds that none of Cainant's substantive procedura
rights were violated in any manner. Substantial and credible evidence was
presented at the investigation, including Caimnt's own statenents, to support
the charges against him

Finally, the Organization suggests that the punishment of permanent
discharge is wholly umwarrented in this case, citing Cainmant's years of ser-
vice and an "unbl em shed" record. Carrier points out that long service, in
and of itself, is not a criteria for reinstatement, citing Award 14442 (Dol=-
nick) and 16268 (Perelson), anong others. Further, Carrier disputes that
Caimnt's record was unbl emished. A Carrier may (under the Awards of this
Board) consider personnel records, not in determning guilt or innocence, but
in assessing the quantum of punishnent. See Awards 13684 (Coburn) 16315
(Engl estein) 16678 (Perelson) 18362 (Ritter). In this case, the record fails
to suggest that the Carrier based its decision on the prior record, but rather
based its determnation solely upon the events described herein.

At the sane tine, Caimant failed to rely upon his record, on the
property, as a mtigating factor. It was not until the Organization's Sub-
mssion ¢o this Board that the matter of Caimant's "unbl em shed" record was
raised. Thereafter, in its Submssion, Carrier disputed that characterization
and submitted purported evidence to the contrary. Under these circunstances,
the Board feels that Claimant's prior record is not properly before it and the
record on review is neutralized in that regard.
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The Board is not unmindful of Claimant's stated reason for his
consunption of hard liquor during his lunch break. One official testified
that he asked Claimant if drinking during lunch tinme was "normal". In
direct reply aimnt stated, ".. . sone people have a glass of mlk. |
have a rye and soda and a vodka. | need it for nedication,” This Board may
draw al | conclusions reasonably inferred fromthe testinony, and the above
cited adm ssion appears to inply that the consunption of two drinks at |unch
was not an isolated occurrence. Wile the cited statenent, standing al one,
m ght be considered innocuous, it was made in the context of a hearing on a
very serious nmatter, and, although the Claimant testified, he failed t0 com=
ment on the damaging inplication, nor did he suggest that his alcoholic con-
sumption was limted to the day in question. W do not alter the burden of
proof; we nerely comment on a failure to reply wa rather damaging inference.

This Board will not disturb an assessed penalty unless it finds that
Carrier's decision was so unjust, unreasonable, arbitrary, capricious or dis-
crimnatory so as to anount to an abuse of discretion. Award 19433 (Black=-
well). Ve are unable to nake such a finding in this case. The claimwll be

deni ed.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes W thin the neaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not viol ated.

A WARD

d ai m deni ed.

NATI ONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: . LA
Executive Secretary

Dated at Chicago, Illinois, this  1lth day of January 1974,



