NATI ONAL, RAI LROAD ADJUSTMENT BQOARD
Award Nunmber 20107
TH RD DI VISION Docket Number SG 19803

Frederick R, Blackwell, Ref eree

(Brotherhood of Railroad Signal nen
PARTI ES TO DI SPUTE:

(The Baltinmore and Chio Railroad Conpany

STATEMENT OF CLAIM daimof the General Committee of the Brotherhood of Rail-
road Signalmen on the Baltimore and Chio Railroad Conpany

that :

(a) Carrier violated the Signalnmen's Agreenent, particularly Rule
47-a-paragraph 5, when it assigned M. D. E. Smth to the Signal Mintainer's
position, headquarters Laughlin Junction, Pa., as per Bulletin 1001-A dated
March 9, 1971.

(b) M. D. E Smith now be allowed three and one-half hours travel-
ing time daily at time and one-half rate of pay. Also, Mr, Smith be all owed
nine cents per mle for use of his private vehicle for one round trip daily
bet ween Bridgeport, Chio, and Laughlin Junction, Pa., which is approxinmtely
124 mles; any emergency service he may be called upon to performat Laughlin
Junction, Pa., other than his regular tour of duty.

(Carrier's File: 2-5G-44)

OPINLON OF BOARD: When no bids were received on an advertised Signal Mintainer

vacancy at Laughlin, Pa., the Carrier assigned the C ai mant,
Signal Miintainer, D, E. Smith, to the vacancy. Wen the no-bid vacancy arose
two enpl oyees junior to Clainmant were on the roster in the class of Signal Main-
tainer., The claimis that under the Agreement an enployee junior to O ainant
shoul d have been assigned to the vacancy and, accordingly, the Claimant is en-
titled to travel tinme and mleage in regard to services performed on the Laughlin
posi tion.

The Petitioner argues that Caimant's assignnent to the no-bid vacancy
was violative of Rule 47 (a) 5 of the Agreenment because (1) Caimant was not the
junior enployee in the class of Signal Mintainer and (2) enployees junior to
Claimant were on the roster in the class of Signal Mintainer and were "suffi-
ciently qualified" to work the position. The Carrier's defense is that O aimant
was the junior enployee working in a Lower class who held seniority in the class
of Signal Mintainer and who was "sufficiently qualified" for the position.

Rule 47 (a) 5, reads as follows:
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"RULE 47 ASS|I GNVENTS - HOW MADE

(a) After the closing time for receiving bids the position
will be awarded by one of the follow ng procedures in the
order indicated

SefAkA
dRdk
E ]
derdhrk

5. By assigning the junior enployee working in a |ower class
who holds seniority in the class and is sufficiently qualified."”

Ve find no merit in Petitioner's first argunent. The text of Rule
47 (a) 5 plainly and clearly provides that the junior enployee working in a
| ower class nust be "sufficiently qualified" for the assignment. Junior am
ployee status in the class does not by itself meetthe conditions of the rule
The junior enployee nust also be "sufficiently qualified" and, thus, the issue
here is a factual one, nanmely, was either of the Signal Mintainers who were
junior to Claimant "sufficiently qualified" to work the no-bid vacancy.

Wth regard to this factual issue, the Enployees' position on the
property is found in an April 14, 1971 letter of the General Chairman which
states that:

"As far as qualifications under this rule, we feel that
Managenent nust have considered all the enpl oyees as being
qualified as none of themwere denoted under Rule 5 (2) or
Rule 44 at the time of their pronotion; therefore, it nust
be assumed by the Signalnen's Conmittee that all are quali -
fied and are in a position to be assigned to maintainer
positions under the circunstances in this case.”

In its Ex Parte Submi ssion the Petitioner stated the follow ng:

"In its final denial Carrier asserted the two junior nman were
not qualified

When Carrier asserted the junior men ware not qualified, it
became the noving party and, as such, when its judgment on
qualification was challenged, it had the responsibility to
support its judgment with conpetent evidence. Carrier offered
nothing what soever to support its contention that the junior
man were not qualified. On the other hand, the Organization
representatives pointed out that the junior nen had not been
disqualified, which is an indication that Carrier previously
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"recogni zed they were qualified for promotion to the
Signal man or Signal Mintainer class, which classifi-
cations are defined in Rule 4(a) which reads:

"(a) An enployee qualified and assigned to perform
signal work shall be classified as a Signal man or
Signal Mintainer."

The Carrier's position on the property is found in a May 27, 1971
letter of the Assistant to Vice-President - Labor Relations which in per-
tinent part, stated

"....there were two men junior to D, E Smth on the roster
with seniority in the class for signal men-naintainers and
working in a |ower class, but neither of these two nen had
sufficient qualification to safely and properly performthe
work as maintainer at Laughlin Junction.

Smith has previously worked the Laughlin Junction maintainer
position and is sufficiently qualified, so that he is the

junior sufficiently qualified employe under Rule 47 (a) 5
at this time."

Inits Rebuttal, the Carrier states that:

".e.. IN the instant dispute the qualifications of those
enpl oyees working in a |ower class were considered in

light of the requirements of the position at Laughlin Junc-
tion and the claimnt was the most junior enployee who net
the criteria of being "sufficiently qualified ."

it is clearly established by the foregoing, and the record as a
whole, that two enployees junior to Claimant held seniority in the class or
craft covered by the advertisement of. the vacant position. W have no doubt
that these facts made a prima facie case that each of the junior enployees
was qualified for assignment to the vacancy, So the next question is whether
Carrier offered probative svidence to rebut this prima facie case. The Car-
rier stated on the property and in its Rebuttal that it considered the quali-
fications of all involved enployees, in light of the position's requirenents
before selecting Claimant as the nost junior "sufficiently qualified" enployee
however, this is but a cenclusionary Statenent or statement of ultimate fact.
Nowhere in the record has the Carrier provided evidence of any supportive or
explanatory facts as a basis for this conclusion. W therefore believe the
criteria set forth in our prior Award 15444 (Dorsey) is applicable:
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". . ..when Petitioner made a prima facie case, as it did, the
burden of going forward with the evidence shifted to Carrier
The unsupported assertions of Carrier did not satisfy its
burden.,.."

Simlarly, in this dispute, the Carrier has not gone forward with probative
evidence to rebut the prima facie case made by the Petitioner and, consequently,
on the whole record and under the cited authority, we must conclude that em-

pl oyees junior to Claimnt were qualified under Rule 47 (a) 5 for assignnent

to the Signal Mintainer vacancy at Laughlin, Pa. Accordingly, we conclude that
Carrier violated Rule 47 (a) 5 in assigning Claimnt to the Laughlin no-bid
vacancy and we shall sustain the claim

In conclusion we note that we have carefully studied the Awards cited
by Carrier, Awards 11572, 16309, and others, wherein this Board ruled favorably
to Carrier in disqualification disputes. In those Awards a senior enpl oyee was
deni ed assignnment due to lack of qualifications and, for that reason the assign-
ment went to a junior enployee. But here, it is the junior enployees who are
asserted by the Carrier to lack qualifications and, for that reason, the assign-
ment went to the senior enployee who then protests that such was inproper. The
two situations are quite di ssimlar and, consequently, we do not believe the
referred to Awards have application to this dispute.

FINDINGS: The Third Division of the Adjustnment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenent was viol ated,

A WARD

d ai m sust ai ned.

ATTEST: //. W : /7 Méﬂ/

Executive Secretary

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

Dated at Chicago, Illinois, this 25th day of January 1974.



