NATIONAIRAILROAD ADJUSTMENT BOARD

Award Number 20115
THIRD DIVISION Docket Number TD-19948

Burl E. Hays, Referee

(American Train Dispatchers Association
PARTIESTODISPUTE: (
(Soo Line Railroad Company

STATEMENT OF CLAIM: Claim of the American Train Dispatchers Association that:

(2) ™he Soo Line Railroad Company, hereinafter referred to as "the
Carrier” violated the Agreement in effect between the parties, Rule 13 thereof
in particular, when it refused to compensate Train Dispatchers F. F., Bablitch,
F. W. Pfeiffer, and A. E. Kunst, hereinafter referred to as "the Claimants",
each eight (8) hours at the pro rata rate of their respective assigned positions
on December 10, 1970 when Carrier had suspended their operation and, in effect,
abolishing train dispatchers' positions without seventy-two (72) hours advance
notice.

(b) carrier shall now be required to compensate each individual
Claimant eight (8) hours at the pro rata rate of the respective regular assign-
ment held on December 10, 1970.

OPINION OF BOARD: The claim of the American Train Dispatchers Association is

that the Soo Line Railroad Company violated Rule 13 of the
Agreement in effect between the parties when it refused to compensate Train Dis-
patchers F. F. Bablitch, F. W. Pfeiffer, and A. E. Kunst each eight (8) hours at
the pro rata rate of their respective assigned positions on December 10, 1970,
when Carrier had suspended their operation and abolished these men's positions
without seventy-two (72) hours advance notice. Carrier denies that their posi-
tions ware abolished and contends that Claimants would have been compensated had
they reported for work at their posts of duty at the commencement of their assigned
hours but that when Claimants approached Carrier's ﬁroperty in advance of their
starting time, because of the presence of pickets, they chose not to enter the
dispatching office; that there was no request made for escort through the picket
line, and that Claiments voluntarily refused to cross the picket line.

Rule 13 of the Dispatchers' Agreement reads as follows:

"Seventy-two (72) hours' advance notice shall be given train
dispatchers affected of abolishment of a regular position.”

The facts are that a number of Unions, but not the American Train Dis-
patchers Association, dissatisfied with recommendations of Presidential Emergency
Board No. 178, had threatened a nationwide strike against the carriers effective
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12:01 a.m., Thursday, December 10, 1370. Picket lines were established at

that time. On December 9th, in anticipation of the strike call, Carrier issued

a notice to all its train and engine sex-vice employees that if the strike
developed, all their job assignments would be cancelled commencing at the time

of the strike. No other classes of employees were so notified including Claim-
ants. At the same period of time Congress was in the process of enacting emer-
gency legislation to avert the strike and did pass a bill providing for a tem-
porary prohibition of strikes or lockouts during that current management-labor
dispute. The President signed the bill as Public Law 91-541 at about 2:00 a.m.,
December 10, 1970, approximatelv two hours after the strike had materialized.
About one hour later the U. S. District Court for the District of Columbia tssued a
Temporary Restraining Order against the striking unions. However, the unions did
not dissolve their picket lines until after the District Court, at about 6:00
p.m., December 10th, issued an Order Adjudging Contempt of all the striking unions.

Claimants in this case were scheduled to commence work at 8:00 a.m.,
December 10, and work until 4:00 p.m. that day. The right of Claimants to honor
a picket line is not in issue. This Board has recognized this right many times.
However, in the instant case we do not think Claimants were required to make a
decision regarding crossing the picket line. They knew, and Carrier officials
knew, that there was no need for them to go to their assignments because no trains
were moving, or about to be moved, as long as the strike was in effect. In Award
19915 this Board held: “There was work available for Claimants but they preferred
to observe the picket line.” The situation is different in the instant case be-
cause there was no work "available.” Evidence of this is that within an hour or
two after the strike materialized dispatchers on the Third Trick were advised they
could leave their positions. Had the trains been running Claimants would have been
required to make a decision regarding crossing the picket line, but it was clearly
pointed out to them that no trains were moving.

Carrier denies the charge that Claimants' jobs were abolished and allege
that Claimants’ case is “based on the complaint that Carrier did not abolish these
positions.” In support of this argument in Position of Carrier there is quoted
part of a sentence taken from a letter by Office Chairman Erickson to the Division
Superintendent.It reads:"... notice of abolishment of their positions was not
given." Tim entire semtence reads: “In effect the Carrier had abolished the train
dispatchers' positions even though no notice of such abolishment was issued.”

It i5s true that the Chief Dispatcher’'s statement to Claimants that “Car-
rier’s operation had been suspended” is not proof that their jobs were abolished.
(Award 16499). On the other hand his statement made it quite clear that there
were no trains to be dispatched, no work to be done. Indirectly, Claimants®
positions were abolished for that day, without proper notice, and their claims
should be sustained. (Awards 8526 and 9212).
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:
That the parties waived oral hearing;

That the Carrier and the Emmloyes involved in this dispute are

respectively Carrier and Zmployes within the meaning of the Railway Labor Act,
as approved June 21, 1534;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreement was violated.

A WA R D

Claims sustained.

NATIONAL RATLROAD ADSUSTMENT BOARD

By Order of Third Division
ATTEST: / W M@

‘Executive Secretary

Dated at Chicago, Illinois, this 25th day of January 1974.
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Carrier lembers' Dissent to Aw_a;ds@.l}_« 20116, 27117, 20118

(Referee Rays)

The employes in these cases relied upon Rule 13 of the Train Dispatcher’s
tzreement vhich reads as follows:

"Seventy-two (72) hours advence notice shall be given
train disratchers affected of abolishment of a regular
position.”

ifoewhere in the record in these four cases is there any ccmpetent evidence

rresented by the ermplcyes that any dispatcher rpositions were abolished. In
fact the employes sinmitted, In the record, that no jobs were abolished when
it was stated:

“In effect the Czrrier hnad abolished the train gisratcher's
positions even thousgh no notice of such abolichment was issued.”

al with "effect”, it deals with tositive substarnce
iven". In ihe inctont cases it is crystal clear

n. Yet the referee has ceen #it bo support the
employe’s position that the Carrier did nou comply with rule 13, This Posrd
i35 not emmpowered to write vuies Tor the parties but this is exactly whst
this referce has done in arriving at such an erronecus conclusicn.

d
L.e. "2 notice chail bLe
tnat no notices were gi

t

Even thouzh no trains were moving because of a strike: the dispatcher’s
rositions in case were Still in existence - not hoving been szbolished. All
cleimants had to do was recort for workon them to "drav their pay”. The
roslitizns ware their’s and it was theirresponsibility to revert for them.

It is obvious the rzason they did not report for them was because of the
strike and their reafuzai to cross 2 picket line. It was claimants® right

to choose not to cross a picket line, but when they so cpted they were nog
entitled to compensation end the awards of this Focard have =2 held. It uss
irrelevant vhether there wvas any work to be performed - the claimants’
positions were still In existence not having been avolished in any way, shape,
form Or manner. The referee should nave f£ollowed the sound }ensminn and
principles set forth by this BEoard in Third Division Awards 5858 (Guthrie).
16459 (Engelstein), 14545 (lves), 16500 {ingels tein), 15746 (Friecdmen),
19715 (Tevine), his cvn iward 19915, 11102 (lcGrath) and Second Division
fearde LWL (Anrod) 2ad 6435 (Bergman) which awards were discussed with him,
Since the record :in these coses clesrly indicates that there was no rule
violation by Carrier and further, claimants in cases above chose not to cross the
ricket lines they did so at their own peril and should not have been compen-
sated for such selecticn of action.

The awards ere erroneous and are of no precedential value.

For the foregoing reasons we dissent.
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Labor Member's Ang o Carrier Members'
Dissent to Award 5, 20116, 20117, 20118

(Referee Hays)

Under the guise of a Dissent the Carrier Members attempt to strip
these well-reasoned Awards of precedential value. These Dissents are
nothing more than a reargument of the cases involved, and it is these
Dissents rather than the Awards which are erroneous and lack precedential
value or any other value.

Violations of contracts are analogous to violations of the law in one
respect, i.e. neither of these actions is conducive to adaisgionsz of guilt,
and the accused party is prone to elaim innocence of any wrongdoing. Directors
of penal institutions often ccxment that their prison is full of innocent men,
i.e. the majority of the inmates deny that they violated the law. Hewever,
whether a violation of contract or the 1l=w, denials do not create or establish
Innocence and tine facts or evidence must be considered to determine whether
or not a violation did occur.

In these disputes Carrier claimed the dispatcher positions had not been
abolished &nd were in existence but withheld teyment of the compensation for
these assignments or posiiicns. Motwithstanding such denial of compensation,
the Carrier in the record and the Carrier Menbers in these Dissents claim
there was no violation of Rule 13 requiring advance notice of the abolishment
of a regular position because the notice required under Rule 13 was not given,
hence the positions were not abolished. Carrier Members' Dissents studiously
avoid commenting on the findings in Awards 20116 and 20117 holding Carrier
alsc violated Rule 4. (Rest Day Rule).

Award 20115, after a coupletc study of the facts and evidence, concluded
stating "Indirectly, Claimants® vositions were abolished for that day, with-
out proper notice, and their clzims should be sustained. Award 8526 cited
as authority states:

“x3% |t IS a familiar proposition of law that one
may NOt aceomplish by indirection what he is for-
bidden to do in & direct manner. *#*'"

The reasoning is sound. lany days are spent before a strike call in
complying writh reiulatiens in the Railway Labor Act.  Carrier could have
given the due notice provided in Rule 13 if Carrier wished to avoid paying
these dispatcher:' it zppears that, because of the anticipated intervention
by the Congress to pronibit this particular Strike, Carrier wanted to have



Labor Member®s Answer to Carrier Mewbers' Dissent to Awards 20U.5, 20116,
e01lLly, =Vily (Cont' d)

dispatchers irmediaicly availeble vhen trains were ready to start running
again, Thus, no aticwpt was made to ccomply with the Acreement. This appear-
ance is coufirmed to be correct in the record adjudicated in Award 20116
vherein another dicoateher, not one of the Claimants, was required to be
imnediately available wnen the trains aid stort running asedn,

In these Dicsents the Carrier Members try to revive the defense Carrier
raised to d:fend its action of withnolding poyments for positions which
Carrier contonds andjcc aamits had not been zbolished, This defense, i.e. any
logs of ceomrIusation s the result of the Claimants!' [ailure 1o crcss the
pickot line, vas cencidered and rejected in these Awerds. Jward 20015 ruling
on this issue, stutes:

“ik¥% The right of Claimants vo honor a picket line
is not in isgue, Thig Doard hoas reocogniscd this right
neny times, llowever, in the instisit case we o not
think Cloimznts vere recuired o ke a dechiisy
regarding orossing the niciet line. Thay inov, and
Cornior ot oinisg kner, thnt thore was no npeed ror
Whem to I8 ho thedr wesisvmagnis beozuse no treinsg
ver? moving, or zbout toO b2 mived, 45 long s the
etrike yas in erfect, "

The Corrier liembera! in thesc Dissecnts stated "the referee sheuld have
followea the sound reasoning and vrauziplzss get forth Ly tais Beard" and
Llisted the ovards which the Corrier Hzuoers proclesinod o be based on sound
reasoning ineluding This Rerferee’s Award i573.5. Jomrd 20115, commenting on
wrard 10915, vhiech Corrier pembers cited and endorsed as sound, states:

"3k Tn Aword 19915 this Bozrd held: 'Thers was
work availsbie for Cliimants but they preferred o
obsorve the picret line,” he nituation i ciffcrent

in ihe instaat cose hoewuse there was no work 'availe
whla, ' icdenee of this is thzt within en hiour or

{wo ofter the strize raterizlized dispotehiers on the
Thirda Trick wore advised they could lecuve their
pagitiorns, Hed {he trains veen running Clainants
would nave been requived to mike 8 decision regerding
crossing the picket line, bul it vas clearly pointed
out to them that no trains were moving."

These Carrisr “ezberg' Dissents, which are merely rearguments and/cr
an expression of discatisfaction with the firal deelsicn, do not detract irou

-



Lsbor Member's Answer to Carrier l‘embers! Dissent to Awords 20115, 20116,
20117, 20118 (Contid)

t he val ue of these Awerds. Awards 20115, 20116, 20117 and 20118 are not
erroneous nor are they stripped of precedential wvaiue by these Carrier
Members'Di ssent s.

S

Z. P. FErickson
Labor Member



