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NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Award Nunmber 20116
TH RD DI VI SION Docket Nunber TD-19949

Burl E. Hays, Referee
(American Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(Soo Line Railroad Conpany

STATEMENT OF CLAIM_ Caim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Conpany, hereinafter referred to as "the
Carrier" violated the Agreenent in effect between the parties, Rule 4 and 13
thereof in particular, when it refused to conpensate Train Dispatchers R L.
Ham [ton, J. E. Dettman, and G L. Terczynski, hereinafter referred to as "the
Caimants" at the applicable rate on Decenber 10, 1970 when Carrier suspended
operation and in effect abolished train dispatchers' positions wthout seventy-
two (72) hours advance notice.

(b) Carrier shall now be required to conpensate Caimants R L.
Ham [ton and J, E. Dettnman eight (8) hours pro rata of trick dispatchers' rate
and daimant G, L, Terczynski eight (8) hours punitive rate of trick dispatchers'
rate for December 10, 1970.

OPI Nl ON OF BOARD: The facts and circunstances out of which this claimarose

are practically the same as in Award 20115. The parties are
the same with the Anerican Train Dispatchers Association representing C aimants
in a dispute with the Soo Line Railroad Conpany. In this case Decenber 10, 1970
was a regular assigned work day for Caimants R L, Hamlton and J., E. Dettnan.
However, Decenber 10, 1970 was a regularly assigned rest day for Caimnt G, L,
Terczynski, who had been instructed to work on his rest day.

We believe that Rule 4 (Rest Day Rule) of the Agreement has been vio-
lated as to Caimnt Terczynski. W believe that Rule 13 of the Agreenent has
been violated as to all three Claimants for reasons set forth in the Board's
Qpinion in Award 20115, and that the claims should therefore be sustained.

FINDI NGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 1934;
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. ~ That this Division of the Adjustnent Board has jurisdiction over the
di spute invol ved herein; and

That t he Agreement WaS violated.
A WA RD

Claims sust ai ned.

NATI ONALRAILRGAD ADJUSTMENTBOARD
By Order of Third Division

v (U e

Executive Secretary

Dated at Chicago, Illinois, this 25th day of January 1974.



Carrier Merberz' Dissent to Awards 20115, 2011@)’20117. 20118

(Referee Hays)

The employes in these cases relied uwpon Rule 13 of the Train Dispatcher’s
Agreement which reads as follows:

"Seventy-two (72) hours edvence notice shall be piven
train dispatchers affected of zbolishment of a regular
position.”

dewhere in the record in these four ceses is there any conpetent evidence
presented by the employes that cny dicpaicher positions were abolished. In
fact the employes sdmitted, i the record, that ne jobs were niolished when
it was stated:
Tect the Corrier had abolished the train dispatcher's
positicns even thoush no notice of such abolishment was issued.”
t 2 deal o Luh "effect”, it deals with v 51t v
o no*zce suall e 5iVCn”. In the instant cases it ’s
ices <rere given. Yet the referee nas scen it 6o sa~“orb uhc
ticn that the Corrier did not comrly »ith rule 13, This Poard
is noh empovered to write rules for the parties but this s evnctly what
this referece has done int arrivipg at such @n crronedus  conclusion.
ven though no trains were moving because of a strike, the dispeteher's
ticns in case were still in existence - not having been abolished. AlLL
cla;m_ntz nad £o d2 2z revort for worlol them to "draw their pay”. The
pog;ui:rs were treir's and it was their respcnsibility Lo report for themn,
It 25 ovvious the reason they did not repeort ror then was because of the
strike ond their refusal o cross ¢ p:cAcu line. t was clainents' rieht
to choose net to cross 2 plckel line, but when they so opted they were not
entitled to compensetion and the awards of this Poard heve so hzld. It was
irrelevepnt vhetner there was any work to be performed - the cloinmants'
pogitions were still in existence not having been zbolished in any way, shape,
Torm or raoner. The referee should nave {olloved the sound ressoning and
principles set fortn by this Ecard in Third Division fAwards 58¢8 (cuthrie),
16469 (Engelstein), 1hobs (I 'es), 16500 (tngelztein), 16746 (Friedman),
19715 (Tevine), his own Award 18915, 11102 {leGrath) and Secord Divisicn
Arvards Hhob (inrod) and €435 (Bergman) wvhich awerds were discussed with him.
Sincs tlhie record in wies 2325 clearly indicates tnat there wias no rule
! tion by Carrier snd further. cleiconts in cases above choze not to cross the
t lines they did so at ir owm peril and should not have been compen-
ated Tor such selection of i

The awards are erroneous &nd are of no precedential value.

For the fcregoing reasons we dissent.
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Labor Menber's Answer to r Members'
Dissent to Awards 20115¢ 20116, 20117, 20118

(Ref eree Hays)

Under the guise of a Dissent the Carrier Menbers attenpt to strip
these wel | -reasoned Awar ds of precedential val ue. These Dissents are
nothing nore than a reargument of the cases involved, and it iS these
Di ssents rat her than the Awards whi ch are erroneous and | ack precedential
val ue or any other val ue.

Violations of contracts are analogous to violations of the law in one
respect, i.e. neither of these actions is conducive t0 admiscions Of guilt
and the accused party is prone to clai minnocence of any wrongdoing. Drectors
of penal institutions often comment that their prison is full of innocent nen,
| .e. the majority of the inmates denﬁ that they violated the | aw. However,
whether a violation of contract or the law, denials do not create or establish
i nnocence and tne facts or evidence nust be considered to determ ne whether
or not a violation did oceur.

In these disputas Carrier clainmed the di spatcher positions had not been
abol i shed and were in existence but wthhel d payment of the ccumpensation for
t hese assignments OF pOSitions. Hotwithstanding Such denial of conpensation,
the Carrier in the record and the Carrier Menbers in these Dissents claim
there was no viclation Of Rule 13 requiring advance notice of the abolishnment
of a regular position because the notice required under Rule 13 was not given,
hence the positions were not abolished. Carrier Menbers' Dissents studiously
avoi d commenting on the findings in Awards 20116 and 20117 holding Carrier
also violated Rule 4, (Rest Day Rule).

Award 20115, after a conplete study of the facts and evidence, concluded
stating "Indirectly, Claimants' positions were abolished for that day, with
out proper notice, and their claims should be sustained. Award 8526 cited
as authority states:

“x#% |t is a fam/liar proposition of |aw that one
may not acconplish by indirection what he is for-
bi dden to do in a direct manner, %"

The reasoning is sound. Many days are spent before a strike call in
conplying with regul ations in the Railway Labor Act. Carrier could have
given the due notice provided in Rule 33 if Carrier wshed to avoi d peying
these dispatchers. It aBpears_that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier vented to have



Labor ember*s Answer to Carrier Menbers* Dissent to Awards 20115, 20116,
20117, 20113 (Cont™ q)

di spatchers imedi atel y avaiiabie When trains were ready to start running
again. Thus, NO aticwpt was Made t0 comply W th the Agreenent. This appear -
ance is confirmed to be correct in the record adjudicated in Award 20116
wher ei N another diszatcher, Not one of the Caimnts, was required to be

i medi ately avail abl e when the trains did start running again.

In these Dissents the Carrier Menbers try to revive the defense Carrier
raised to defend its action of withhol ding paynents for rositions Which
Carricrcont ends srd/cr adm ts had not veen sbolished, This defense, i.e. any
| 0SS of ccurensation wws the resuit of the claimantg* failure to cross the
picket line, vas cencicered snd Iej ected in these awards. Award 20115 ruling
on this issue, states:

e The right of Claimants to honor a picket lire
iz not in issune. This Beard has recognized this right
many oimes, MHowever, in tThe instant case ve do not
think Cloiliants were reguired to wake 2 decision
regardins crossing the picket line. They knew, and
Carrier ci¥iiginals hnew, thnt thore wes no need for
them to oo to thelr rcesicnments beeouge no troins
were movinr, aor =2bout to be woved, &8 long a2s the
strike 1ms in effect, !

The Carrier MNoembers' i N these Dissentsz Stated “the referee shoul d have
followed t he sound reasoning and vrinciples s=t forth by thi s Board" Ml
| i sted ¢he ewards whicn the Carrier liembers vroelaizoed t 0 be based on sound
reasoning including this Referee' s Award 1$915. Asmrd 20115, conmenting en
Averd 19915, vhich Co>rier Members Cited and endor sed as sound, states:

“swe T Anar d 19915 this Beara hel d: ' There was
work evaiiable for Caimants but they praferreq to
chbserve “he rickey line.! The situation iy different
I N the ingtont case because there was No work ' avail -
able.' widence Of this is “uas within e nowr OF
v aftor the ptrite materialized diszpatchers ON the
Third Trisk were advised they could |eave their
positicne, Hzd the trains vteen runninz Clairmants
would have been required t 0 moxe a deci si on regarding
crosging the pi cket line, but it wes clearly pointed
out to themthat no trains were noving."

These Carrier Members! Di ssents, whi ch are nerel y rearguments end/ or
an exprcocsicen Of Aiscatisfastion withthe f£ingl deci sion, do not detract fr...
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Labor Menber's Answer to Carrier Members® Dissent t 0 Awards 20115, 20116,
— 20117, 20113 (Cont'd

t he value of these Awerds. Aw 20115, 20116, 20117 and 20118 are not
erroneous NOr are they stripped of precedential val ue by these Carrier

Menbers' Dissents.
%";’/‘ /
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J. P. Erickson
Labor Mcrber



