
NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 20116

THIRD DIVISION Docket Number TD-19949

Burl E. Hays, Referee

(American Train Dispatchers Association
PARTIES TO DISPUTE: (

(Soo Line Railroad Company

STATF,MgNT  OF CLAIM: Claim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Company, hereinafter referred to as "the
Carrier" violated the Agreement in effect between the parties, Rule 4 and 13
thereof in particular, when it refused to compensate Train Dispatchers R. L.
Hamilton, J. E. Dettman, and G. L. Terczynski, hereinafter referred to as "the
Claimants" at the applicable rate on December 10, 1970 when Carrier suspended
operation and in effect abolished train dispatchers' positions without seventy-
two (72) hours advance notice.

(b) Carrier shall now be required to compensate Claimants R. L.
Hamilton and J. E. Dettman eight (8) hours pro rata of trick dispatchers' rate
and Claimant G, L, Terczynski eight (8) hours punitive rate of trick dispatchers'
rate for December 10, 1970.

OPINION OF BOARD: The facts and circumstances out of which this claim arose
are practically the same as in Award 20115. The parties are

the same with the American Train Dispatchers Association representing Claimants
in a dispute with the Soo Line Railroad Company. In this case December 10, 1970
was a regular assigned work day for Claimants R. L. Hamilton and J. E. Dettman.
However, December 10, 1970 was a regularly assigned rest day for Claimant G. L.
Terczynski, who had been instructed to work on his rest day.

We believe that Rule 4 (Rest Day Rule) of the Agreement has been vio-
lated as to Claimant Terczynski. We believe that Rule 13 of the Agreement has
been violated as to all three Claimants for reasons set forth in the Board's
Opinion in Award 20115, and that the claims should therefore be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and

That the Agreesent was tiolated.
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Claims sustained.

NATIONAL RAILRCXDADJUSTME~ BOARD

/
By Order of Third Division

AlTE8Pt &k/q&&M
Executive Secretary

Dated at Chicago, Illinois, this 25th day of January 1974.



(Referee Pays)

The employes  in these CaSeS relied @On Rule 13 9f the Train Dispatcher’s
I.grcerent vhich reads as fgllows:
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Labor Member's Answer to
Dissent to Awards 2Oll5

-
(Referee Hays)

Under the guise of a Dissent the Carrier Members attempt to strip
these well-reasoned Awards of precadential  value. These Dissents are
nothing more than a reargument of the cases involved, and it is these
Dissents rather than the Awards which sre erroneous and lack precadantial
value or any other value.

Violations of contracts are analogous to violations of the law in one
respect, i.e. neither of these actions is conducive to admiscions of guilt
and the accused party is prone to claim imocence of any wrongdoing. Directors
of penal institutions often comment that their prison is f'ull of innocent men,
i.e. the mjority of the imates deny that they violated the law. However,
whether a violation of contract or the law, denials do not create or establish
innocence and tc facts or evidence must be considered to determine tiether
or not a violation did occur.

In these disputes Carrier claimed the dispatcher positions had not been
abolished and were in existence but withheld payment of the ccmpensation for
these assignments  or positions. I~otwithstauding such denial of compensation,
the Carrier in the record end the Carrier Members in these Dissents claim
there was no viclation of Rule I.3 requiring advance notice of the abolishment
of a regular position because the notice required under Rule lj was not given,
hence the positions were not abolished. Carrier Members' Dissents studiously
avoid commenting on the findings in Awards 201~6 and 2OlJ.7 holding Carrier
also violated Rule 4. (Rest Day Rule).

Award 20115, after a complete study of the facts and evidence, concluded
stating "Indirectly, Claimants' positions were abolished for that day, vith-
out proper notice, snd their claims should be sustained. Award 8526 cited
as authority states:

"** It is a familiar proposition of law that one
may not accomplish by indirection what he is for-
bidden to do in a direct nanner. *XI"

The reasoning is sound. Nany days are spent before a strike call in
complying with regulations in the Railvsy Labor Act. Carrier could have
given the due notice provided in Rule 13 if Carrier wished to avoid pzying
these dispatchers. It appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier vented to have



Labor !!cmber's Answer to Carrier Members
2ou[, 2JLlO (Cont'd)

' Dissent to Awards 2Oll5, 20~6,

dispatchers immediately available when trains were ready to start running
again. Thus2 no attcqt was made to comply with the Agreement. This appear-
ance is confirmed to be correct in the record adjudicated in Award 20~6
wherein <another diG:atcher, not one of the Claimants, -6ns required to be
immediately available vinnen the trains did start runn.!ng again.

In these Dissents the Carrier Members try to revive the defense Carrier
raised to defend its xtion of withholding payments for positions which
Cmricr contends rr.o/cr admits had not been Gbolished.
loss

This defense, i.e. any
of cc:+ansation :.%s the resuit of the Cl.n.3iant.s  failure to cross the

pi&& li:c, :;3c cc;:ci:lered Gnd rejected in these hxsrds.
on this issue, states:

Ah-d X1315 z-ding

'!A" Crrrier I~:e+ers in these Dirsents stated "the referee should have
followed the sound recrssnivr  nnd urinciplcs s*?t forth by this Doard" Md
listed the rxxrd? L-hich the Carrier i.:ember-u proclaixd to be based on cound
reasonti?;: ixludin,r tills Referee's Award 19915. Kurd 20115, commenting on
A:azrd 19.5, which Czrrier Members cited and endorsed (1s sound, states:

"H+ Tn Award 199.5 this Board held: 'There kns
work ava!.lable for Claimants but they przfcrrcd to
9b5ene -:b.ie yickex .lsx.' Toe situaticn i; different
in t.!l-, iz=.;-;.=lt.  case becauc there w.s no rork 'avail-
able.' ::vidence of this is -Lbst k~thin E, hour or
tm c.f‘tcr the r,triko xkcrQQLxd dispatchers on the
Third Tr:ck xere advised they could leave their
p0siti.cc-c. Hz,~ -the traj.ns h!en runnifl~ c1nimlnts
wotlld hwe been reo_uLred to n:.ke a decision regarding
crossing the picket kin+, but it kas clearly pointed
out to them that no trains were moving."

These Ccrrier Ikmbers' Dissents, which are merely rearF>ments end/or
an exprcGsicn of ai;eat icf',vtios  With the find decision, do not detract frL,..



Labor Member's Anssrer to Carrier Pfmbers' Discent to hwerds 2OU5, 2Oti,
2oll7, 2ol.u (Cont'd

the value of these Awwds. iwads 20U.5, 20116, 2OU7 and 2OU8 are not
erroneoue nor ;12‘e they stripped of precedential value by these Carrier
Members' Dissents.
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