
PARTIES TO DISPUTE:

STATEMENT OF CLAIM:

NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 20117

THIRD DIVISION Docket Number TD-19950

Burl E. Hays, Referee

(American Train Dispatchers Association

ISoo Line Railroad Company

Claim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Company (hereinafter referred to as "the
Carrier") violated the Agreement in effect between the parties, Rules 4 and 13
thereof in particular, when it refused to compensate Train Dispatcher E. E.
Monear, hereinafter referred to as "the Claimant" eight (8) hours at the time
and one-half rate of trick dispatcher position on December 10, 1970 when Carrier
suspended operation and in effect abolished train dispatchers' positions without
seventy-two (72) hours advance notice,

(b) Carrier shall now be required to compensate the Claimant eight
(8) hours at the time and one-half rate for December 10, 1970.

OPINION OF BOARD: The facts and circumstances out of which this claim arosa
are practically the same as in Award 20115. The parties

are the same with the American Train Dispatchers Association representing
Claimant, Train Dispatcher E. E. Monear, against the Soo Line Railroad Company.
However, in this case Claimant was instructed by Carrier's message dated Decsm-
ber 9, 1970 to report to work at 8:00 a.m., December 10, 1970, which was one
of his regularly assigped rest days.

We feel that Rule 4 (Rest Day Rule) of the Agreement has been violated.
Claimant's inmediate supervisor, the Chief Dispatcher, G+IO had instructed Claim-
ant to work on his assigned rest day, could have informed Claimant that these
instructions for him to work had been cancelled. This information could have
been furnished Claimant and his assigned rest day could have been observed.

For reasons set forth in the Board's Opinion in Award 20115, we believe
Rule 13 of the Agreement has likewise been violated, and that this claim should
be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;
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'Ibat this Division of the Adjustment Board hes jurisdiction over
the dispute involved herein; and

That the Agreement was violated.

A W A R D

Claim sustained.

NATIONAL RAILRQADADJUST%~~!J!BOARD
By Order of Third Division

ATIIEST:
Executive Secretary

Dated at Chicego, IUinois, this 25th day of January 1974.
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Czrrier !,!er.ters' ?issent t o  Amrds 2911:. ?9?.LG.  2’?117i 2glle

-
(Referee Gays)

'%e employes  in these CRses  relied q3on Rule 13 of the "rain Dispatcher's
kgreernens xhich reads as follous:

"Seventy-two (72) hours advance notice s!iall be Siven
trein dispaLCherS  affected of abolishment  of a regular
posit ion."

Flowhere Ian the record 5~" these fouz cases is there any cOrr.petent  evidence
presented  by t~he eqloyes  that any 3.i sp?.tcher positions were  abolished. In
fact the employes  adnitted,  in the record, that no jobs ;.rere  abolished when
it vas stated:

"In effect  the Carrier had cbolished  the kain disgatctier's
positicns  even though no notice of such abolishmen; ms issued.'

ible 13 30~s nst deal xith “effect”, it deals :cith positive substzxnce
L.C. “3 notice shcllbe given”. In  ;L:e insxnt crises i t  i s  c rys ta l  clcal
t.hst  no r:oCices  -.:ere given. Yet the referee has seen  fit to rupp3rt the
enpioye  ’ s u,csit-Lcn  t’ht tile CIA ---Tier did n3i conply with  rule 1.3. This Pmrd
is not enpowercd  Lo write rul.~s for t,hie parties but thj.s is nxnctly whet
this referee has 5one in arriviI?e at such an errone’3liS ccncPsisn.

Even thoq$ no trains wore r.ovjng because of a strike, the disnatchcr’s
positions in case xere still i,n existence - not heving been abolishid. Al 1
cleimnts iizd t o  do :.‘55 repit for mxkon  then: to "2rav their nay". The-
psitic11s were their’s and it was their respocsibility  to rqort  for them.
It Is obviou the rexon they did rot regort  for them was hcecause  of the
strike 2nd their refusal to cross a pic!cet line. It was c1aiKant.s right
to choose not to cross a pi&et line, but when they so cy,te*  they were not
entitled to compensation and the ovarls cf this Essrd have so held. IL cas
irrelevant vhether t:?ere ms any vork to be performed - the claimants’
positions were still Ln existence not having  been abolished in any way, shah,
foxa or manner. I’he referee shculdhave  followed the sound reasonins and
principles set forth Sy t h i s  Ward i n  i%ird Di.\,ision  P.words  7?:8 (Guihric),
16499 (Engelstcin),  1’;9<5 (;.;es),  16500  (EnGelstcin ), 16i‘i:t  (?riedman j,
19715 (Devine),  his o:m iward 14315, 11132 (i2G?Sth) 2nd Scccnd Division
iimrds  4494 (i,nrodJ 2r.d  6435 (c~r,gmn) rxhich awards vere discussed with hi!?.
Since tlx record In these  cases clearly indicetfs that them xs no rule
violation by Carrier and fmtkr, clzioants in CRSCS  above chose not to cross tk
picket lines they did so at their own peril and should not have been conpen-
sated for xch selecticn o f  Dction.

'ihe ownrds  are erroneous and me of no precedential valce.

For the foregoing reasons we dissent.
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Labor Member's Answer to Csrrl
Dissent to Awards 2Qll5, 20116

(Referee Hays)

Under the guise of a Dissent the Carrier Members attempt to strip
these well-reasoned Awards of precedential value. !Ihese Dissents are
nothing more than a reargument of the cases involved, and it is these
Dissents rather than the Awards which are erroneous and lack precedential
value or sny other value.

Violations of contracts are analogous to violations of the law in one
respect, i.e. neither of these actions is conducive to admissions of guilt
and the accused party is prone to claim innocence of my wrongdoing. Directors
of penal ihstituticns often cement that their prison is full of imlocent men,
i.e. the %ajoritiJ of the inmates deny that they violated the law. However,
whether a violnticn of contract or the law, denials do not create or establish
innocence end the facts or evidence must be considered to determine whether
or not a viclation did occur.

In these disputes Carrier claimed the dispatcher Rositions had not been
abolished md ?,ere in existence but withheld paynent of the compensation for
these nssigments or psitions. :loC.ithstand~ such denial of compensation,
the Csrrier in the record and the Carrier Mmbers in these Dissents claim
there was PO violation of -Rule l3 requiring advance notice of the abolishment
of a regular position because the notice required under Rule 33 was not given,
hauce the positions were not abolished. Carrier Metiers Dissents studiously
avoid cementing on the lkdiugs in Awards 20~6 and 2Oll7 holding Carrier
also violated Rule 4. (Rest Day Rule).

Award 23lJ.5, after a complete study of the facts and evidence, concluded
stating "IadFrectly, Claimants' positions ware abolished for that day, with-
out proper hotice, and their claims should be sustained. Award 8526 cited
as authority states:

"+x+ It is a fsmiliar proposition of law that ose
may not accomplish by indirection what he is for-
bidden to do in a direct mnner. *"

The reasoning is sound. Ymy days are spent before a strike call in
complying with regulations in the Railway Labor Act. Carrier could have
given the due notice provided in Rule I.3 if Carrier wished to avoid paying
these dispatchers. It appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier wanted to have

,



Labor Nember'c An~wr to Carrier &snbers
2Oll7, 2Ollii (Cont'd)

' Dissent to Awards 20115, 20~6,

dispatchers Mediately available when trains were ready to start running
again. Thus, no att.e?zpt ~3s ude to conply with the Agreenent. 'Ihis appear-
ance Is confirxed to be correct in the record adjudicated in Award 20~6
wherein cno-bher dismtcher, not one of the Cl.ai%xntc, 119s required to be
immediately available when the trains did start running again.

In these Dissents the Carrier Members try to revive the defense Carrier
raised to defend its action of tithhslding  payrcents for positions which
Carrier contends t.nd/rr a&its had not been cholished. !This defense, i.e. any
loss of ccmencc~ion  1,~s the result of the Claiwnts' failure to cross the
picket line, :rcs considered end mjected in these Awards. /ward 20~5 ti*
on this issue, states:

"*k=x The ri:3lt of Clairznts to honor a picket line
is xt 21 issue. This Board has recognized this right
mnny ti-Fes . :!cTevcr, k~ the instss case we do not
thirlic Clc5xcnt; were re@zcd tc r&e a decision
rc~crding crossing the niclret line. ?hey knw, and
Carrier cfficicls knwv,  t.hat there vas no need for
the,? t:, go .to thei" ;ssi.,-nnents  because no traim
were movL~~~ or *bout -to be xwed, as long as the
c-trike ms in eficct. ++++"

The Csrrier !,Ie&ers' in these Dissents stated "the referee should have
fo!.lcwed ttc COEIC reaconiny end princi:$es set forth by .thic Eoard" and
listed the sxards i?hich the Carrier Xmibers  pmc%ined to he based on sound
reasonicg iccluair~ this Referee’s Award 19915. Amud 20115, cosnenting on
Award 19915, .t.hich Cerrier Xembers cited and endorsed as sound, states:

'WI-S Lr Awwd 19915 this Board held: 'There was
work avad3ble for Cl.air,?ants but they preferred to
observe -the picket line.' The situation is diifcrent
in the inatmt case because there 5,~; no ::ork 'avail-
able.' Xldence of this ts t.hai within m hour or
&:o rftcr the at-tie i:aterieJ.ized disxtchers on the
l.3A.d !Triclz were advised they could leave their
pcik.sns. 1V.d the trains been runi~inng CiaLzxnts
wxld have been required to r%ke a decision rcgrwding
cmcsing the picket line, but it wes clearly pointed
out to then t,hat no trains were moving."

Tnece Cnsricr ?c-lers' Dissents, which ere nerely reargunents and/or
an expression of dissatisfaction with the final. decision. do not detract fm..,



L&or ?!enber's Answer to Carrier a&ers Dissent to Awards 2Oll5, 20~6,
2027,  2oLLa (Cont'd)

the value of these Awards. awards  20115,  20~6,  2Oll7 and 20116 are not
ermneous nor are they stripped of precedential value by these Carrier
Members’ Dissents.

J. P. Erickson
Labor Member
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