NATI ONAL RAI LROAD ADJUSTMENT BQOARD
Awar d Nunber 20117
TH RD DI VI SI ON Docket Number TD- 19950

Burl E. Hays, Referee
(Anerican Train Dispatchers Association

PARTI ES TO DI SPUTE: (
(Soo Line Railroad Conpany

STATEMENT OF CLAIM Claimof the American Train Dispatchers Association that:

(a) The Soo Line Railroad Conpany (hereinafter referred to as "the
Carrier") violated the Agreenent in effect between the parties, Rules 4 and 13
thereof in particular, when it refused to conpensate Train Dispatcher E E
Monear, hereinafter referred to as "the Claimant" eight (8) hours at the tine
and one-half rate of trick dispatcher position on Decenber 10, 1970 when Carrier
suspended operation and in effect abolished train dispatchers' positions wthout
seventy-two (72) hours advance notice,

(b) Carrier shall now be required to conpensate the C ainmant eight
(8) hours at the time and one-half rate for December 10, 1970.

OPI NI ON_OF BOARD: The facts and circunmstances out of which this claim arose
are practically the sane as in Award 20115. The parties

are the same with the American Train Dispatchers Association representing

Caimant, Train Dispatcher E. E. Mnear, against the Soo Line Railroad Conpany.

However, in this case Caimant was instructed by Carrier's message dated Decem-

ber 9, 1970 to report to work at 8:00 a.m, Decenber 10, 1970, which was one

of his regularly assigned rest days.

W feel that Rule 4 (Rest Day Rule) of the Agreenent has been viol ated.
Caimnt's immediate supervisor, the Chief Dispatcher, who had instructed aim
ant to work on his assigned rest day, could have informed Cainmant that these
instructions for himto work had been cancelled, This information could have
been furnished O aimant and his assigned rest day could have been observed.

For reasons set forth in the Board's Qpinion in Award 20115, we believe
Rule 13 of the Agreenment has |ikew se been violated, and that this claimshould
be sustai ned.

FINDI NGS: The Third Division of the Adjustnment Board, upon the whole record and
all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Within the neaning of the Railway Labor Act,
as approved June 21, 1934;
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That this Division of the Adjustnent Board hes jurisdiction over
the dispute involved herein; and

That t he Agreement was vi ol at ed.

A WA R D

C ai m sust ai ned.

NAT| ONAL RATLRGAD ADJUSTMENT BOARD
By O der of Third Division

ATTEST: éw, p&a&f@

Executive Secretary

Dated at Chicago, I1linois, this 25th day of January 1974.
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Carrier Members' Dissent t 0 Awards 20115, 20116, 20117, 20118
S

(Referee Hays)

The employes in these cases relied upon Rule 13 of the Train Dispatcher's
hgreement which reads as follows:

"Seventy-two (72) hours advance notice shall be given
trein dispatchers affected of abolishment of a repular
position."

Howhere in the record in these four cases is there any competent evidence
prosented by the employes that any dispatcher positions were abolished. In
fact the employes admitted, in the record, that no jobs werz abolished when
it was stated:

"In effect the Cecrrier had abolished the train dispatcher's
positicns even though no notice of such apolishments was issued.:

Bule 13 does not deal with “effect”, it deals with positive substance
1.e. “3 notice shzIl ve given”. In the instent cases it is crystal clem
that no uotices were given. Yet the referee has scen fit to support the
empiloye's pesiticn that the Cyafier did not comply with rule 12, This ®oard
is not empowercd o write rules for the parties but this is exactly hat
this referee has done in arriving at such an erroneous cencluzion.

Even though no trains wore moving because of a strike, the dispatcher’'s
positions in case were still in existence - not heving been abolished. All
cleirants had to Jdo was report for worken then: to "draw their pay”. The
positicns were their's and it was their resporsibility to report for them.

It Is obvicus th2 reason they did rot rerert for them was because of the
strike cnd their refusal to cross a picket line. It was clazimants' right

to choose not to cross a picket line, but when they so cpted they were not
entitled to compensation and the awards cf this BEcard have so held. IL was
irrelevant whether there was any work to be performed - the claimants’
positions were still in existence not having been abolished in any way, shaype,
form or manner. The referee should have followed the sound reasconing and
principles set forth by this Beard in Third Division Awards 5258 [Guthrie),
16499 (rngelstein), 14645 (Ives), 16500 (Engelstein), 16746 (Friedman ),

19715 (Devine), his own Award 19315, 11132 (lcGrath) and Seccnd Division
fwards 4494 (Anrod) and 6435 (Bergman) which swards were discussed with him.
Since the record In :hese cases clearly indiceates that taere was no rule
violation by Carrier and further, clazimants in cases above chose not to cross the
picket lines they did so at their own peril and should not have been compen-
sated for such seleciticn of setion.

The awards are erronecus and are of no precedential valve.

For the foregoing reasons we dissent.
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Labor Member's Answer to CMriwgrs'
Di ssent to Awards 20115, 20116420117, 20118

(Referee Hays)

Under the guise of a Dissent the Carrier Menbers attenpt to strip
these wel | -reasoned Awards of precedential value. These Dissents are
nothing nmore than a reergument of the cases involved, and it is these
Dissents rather than the Awards which are erroneous and |ack precedential
val ue or any other val ue.

Violations of contracts are analogous to violations of the law in one
respect, i.e. neither of these actions is conducive to admssions of guilt
and the accused party is prone to claiminnocence of sny wongdoing. Directors
of penal insvituticns Often ccament that their prisonis full of imocent nen,
I .e. the majority of the inmates deny that they violated the | aw. However,
whet her a vinlaticn of contract or the law, denials do not ereate or establish
innocence snd the facts or evidence nust be considered to determ ne whet her
or not a viclation di d occur.

In these disputes Corrier claimed the dispatcher positions had not been
abol i shed und were in existence but wthhel d peyment of the conpensation for
t hese assignments Or nozitions. lMNotwithstanding such denial of conpensation,
the Carrier in the record and the Carrier Members in these Dissents claim
there was ro viol ation of rule 13 requiring advance notice of the abolismment
of a regular position because the notice required under Rule 13 was not given,
hence the positions were not abolished. Carrier Members'Dissents studiously
avoi d commenting On t he rindings i N Awerds 20116 and 20117 hol ding Carrier
also violated Rule 4. (Rest Day Rule).

Awar d 20115, after a conplete study of the facts and evidence, concluded
stating "indirectly, O aimants' positions ware abolished for that day, wth-
out proper netice, and their clains should be sustained. Award 8526 cited
as authority states:

"w#% |t S a temiliar proposition of [awthat one
my not accemplish by indirection what he is for-
bi dden to do in a direct manner, %"

The reasoning is sound. Many days are Spent before a strike call in
conplying with regulations in the Railway Labor Act. Carrier could have
given the due notice provided in Rule 13 if Carrier w shed to avoid paying
these dispatchers. |1t appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier wanted to have



Labor Member's Answer t 0 Carrier Members' Di ssent to Awards 20115, 20116,

ZOLL7, 2oLl8  (Cont' d)

di spat chers immediately availabl e when trains were ready to start running
again, Thus, nO ettempt was made t 0 comply W th t he Agreement, This appear -
ance is contirmed to be correct in the record adjudicated in Anard 20116
wher ei n enother disratcher, Not one of the Claixzants, was required to be

I mredi atel y avail able when the trains did start rurning again.

In these Dissents the Carrier Menbers try to revive the defense Carrier
rai sed to defend its action of withholding payments for positions which
Carrier ccatends end/or admits had not been abolished. This defense, i.e. any
| 0SS of ccmovensationvas the result of the Claimants? failure to cross the
picket line, wos consicered end rejected inthese Awards. Award 20115 ruling

on this issue, states:

t¥¥% The ri~iit Of Claiments t0 honor a picket |ine
i S not in iSsue. This Bezrd has recogni zed this right
many times. ra (
think Claiments were reouired te make a deci sion
regerding Crossing the vicizet | i ne. They xnew, and
Carrier officisls knew,that there was N0 need for
then to go o ihelir aszisnments becausc NO trains
Wer € moving, OF nbout -10 be meved, as | ong as the
C-trike vasineficet, #ex!

Hewever, in the instsnt cese we do not

The Carrier !embers! in these Dissents stated "the referee shoul d have
follewed “hLe covnd reaconing €nd prinsiples Set forth by this Board" and
listed the awarés which the Carrier empersvrocizinea t 0 he based on sound
reasoning incluaing this Ref eree’ s Award 19915, Award 20115, commenting o
Awar d 19915, which Carrier lembers Cited and endorsed as sound, states:

"% Tn Awerd 19915 this Board hel d: 'Tkerewas
wor kK avaiinble fOor claimants but they preferred t o
observe the picket Line.' The situationis diifersnt
inthe instant case tecause t here was no work 'avail -
vigence Of this iz that Within ea heur or
oo cfter the atrike materialized dicyateiers on the
Third Trick were advised they could | eave their

coiticns. led the trai ns been runuing Cinimants
weuld have been required to rzke a deci Si on regarding
crossing the picket line, but it was clearly pointed
out to them that no trains were noving."

able.'

These Carrier Memrers! D ssent's, whi ch are merely rearguments and/or

an expression of ai
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Labor Member's Answer to Carrier Members' Di ssent to Awards 20115, 20116,
20117, 20113 {Cont'd)

the value of these Awards. Awards20115,20116,20117and 20116 are not
erroneous NOI are tney stripped of precedential velue by these Carrier
Members’ DI ssent s.
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J. P. Erickson
Labor Menber



