NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 20118
THRD DIVISION Docket Nunmber TD- 19951

Burl E Hays, Referee
(American Train Dispatchers Association

PARTI ES TO DI SPUTE: ( _ _
{Soo Line Railroad Conpany

STATEMENT OF CLAIM Claim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Conpany (hereinafter referred to as "the
Carrier") violated the Agreement in effect between the parties, Rule 13 thereof
in particular, when it refused to conpensate Train Dispatchers J. 0. Swerine,
A F,Burke, Jr., s.J, Nelson and S. R Johnson each eight (8) hours at the pro
rata rate of their respective assigned positions on Decenber 10, 1970 when Car-
rier had suspended their operation and in effect abolishing train dispatchers'
positions without seventy-two (72) hours advance notice.

. _(b% Carrier shall now be required to conpensate each individual
Claimnt eight (8) hours at the pro rata rate of the respective regular assign-
nent held on Decenber 10, 1970.

QPINION OF BOARD:  The facts and circunmstances out of which these clains arose
are practically the same as in Award 20115. The parties are
the sane with the American Train DisRatchers Associ ation representing C ai mants
J. 0. Swerine, A F. Burke, Jr., S. R Johnson, S. J, Nelson in a dispute with
the Soo Line Railroad Company. Each of the O aimants was schedul ed tework on
December 10, 1970, as train dispatchers.

This Board is of the opinion that Rule 13 of the Agreement was viol ated
for reasons set forth in Award 20115, and that these clainms should be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;
~That the Carrier and the Employes involved in this dispute are
respect|ve|J/ Carrier and Employes Within the meaning of the Railway Labor Act,
as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and
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™at t he Agreement Was vi ol at ed.
A WAR D

ClaimsSust ai ned.

NAT| ONALRATLROAD ADJUSTMENTBOARD
By Order of Third Mision

ATTEST: w . p

Executive Secretary
Dated at Chicago, Illinois, this 25th day of  January 1974.



Carrier l'smbers’' Dissent to Awards 2011%, 20116. 201317 820118 )

(Referee liays )

The enpl oyes in these cazes relied upon Rule 13 of the Train Dispatchers
Agreement Whi ch reads as fol | ows:

"Seventy-two (72) hours advance notice shal| be given
train dispatchers affected of abolishment of a regul ar
position.”

Nowhere i N the record in these four cases is there any conpetent evidence
presented by the employes that any dispatcher rositions were abolished. In
fact the enpé| oyes admitted, in the record, that no jobswereabolished when
it was stated:

“In effect the carrier hed abolished the train dispatcher’'s
posi tions even thoush no notice of such abolishment was i ssued.”

Fule 13does not deal with “effect”, it deals withpositive susstance
i.e. "a noticeshzll be given”. In the instant cases it is crystal clear
that no notices were given. Yet the referce has seen rit t0 support the
employc's posi ticn that the Carrier did nOt comply with rule 13. This Poard
| S not empowered to write rules for the parties but this is exactly what
this referee nas done in arriving at such an crroneous conclusion.

Even though no trains were movi ng because of 3 strike, the dispatcher's
positions in case were still in existence - not having been abolished. Al
clairants had t 0 do was revort fOr workou them t0 "draw their pay". The
positicns Were their’s and it wastheir responsibility to report for them
It is obvious the reason they did not report tor them Was because of the
strike and their refusal to cross a picket line. |t wascleirants'right
to choose not to cross a picket line, but when they so opted they were not
entitled t O compensation and the awards of this Bearda have so held. It was
irrel evant whether there was any work to be performed - the claimants’
positions were still :n existence not having been abolished in any way, shape,
torm Of manner.  The referee should have followed the sound reasoni n% and
principles set forth vythis scarain Third Division svards 58<6(Quthrie),
16499(Engelstein), 14945 (Ives), 15500 (Sngelstein), 16746 (Fri edman),

19715 (Devine), hi s ovm Award 19915, 11105 (reGrath) and Second Di vi si on

hwards bUgk (Anrod ) and 6L35(sergman) Whi ch awar ds were di scussed with him
Since the record in these cases clearly indicates that there was no rule
violation by Carrier and further, clainants in cases above chose not to cross the
picket lines they did so at their own peril and should not have been compen-
sated for such selection of action.

The awar ds are erroneous =nd are of no precedential val ue.

For the foregoing reasons we dissent.
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Labor Menber's Answer to Carrier Members'
Di ssent to Awar ds 20115, 20116, 2OW

(Referee Hays)

Under the guiseof a Dissent the Carrier Membersattenpt to strip
these wel | -reasoned Awards of precedential val ue. These Dissents are
nothing more than a reargument of the cases involved, and it is these
Di ssents rather than the Awards which are erroneous and | ack precedential
val ue or any other value.

Violations of contracts are analogous to violations of the |aw in one
respect, | . €. neither Of these actions IS conducive to adnissions of guilt
and t he accused party isprone t0 claim innocence Of any vvronPdoi ng. Directors
of penal institutions often comment that their prisonis full of innocent men,
I .e. the majority of the inmates deny that they violated the | aw. However
whether a violation of contract or the law, denials do not create or establi sh
I nnocence and the facts or evidence nust be considered to determne whether
or not a violation did occur.

In these disputes Carrier clainmed the dispatcher positions had not been
abol i shed and were i n exi st ence but withneld peyment Of the ccmpensation for
t hese assignments OF POSitions. Hotwithsvanding such deni al of compensatien,
the Carrier in the record and the Carrier Members in these Dissents claim
there was ho violation of Rule 13 requiring advance notice of the abolisiment
of a regular position because the notice required under Rul e 13 was not given,
hence the positions were not abolished. Carrier tembers’Di ssents studiously
avoi d commenting on the findings in Awards 20116 and 20117 hol ding Carrier
also violated Rule 4. (Rest Day Role).

Awar d 20115, after a complete study of the facts and evi dence, concluded
stating "Indirectly, claimants' positions were abolished for that day, wth-
out proper Notice, and their clai ms chould be sustained. Award 8525 Cited
as authority states:

"s#%¢ |t is afamliar proposition of |aw that one
may Not acconplish by indirection wat he is for-
bi dden to do In a direct manner. ="

The reasoning is sound. Many days are spent before a strike call in
conplying with regulations in the Railway Labor Act. Carrier could have
given the due notice provided in Rule 13 if Carrier wished %o avoid paying
these dispatchers. |t appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier wanted to have



Labor Member*ts Answer to Carrier Members' Di ssent to Awards 20115, 20116,
20U, 7, 20113 (Cont'd)

di spat chers irmmediately available whentrains were ready to start running
again. Thus, no attemot was made to conply with the Agreement. This appear-
ance is confirmed to be correct in the record adjudicated in Award 20116
wherei n nmot her diszatcher, not one of the Claimants, was required to be
immediately available waen the trains did start running agai n.

In these Dissents the Carrier Members try to revive the defense Carrier
redged to defend its action of withholding payments f Or positions which
Carrier centends and/or admits had Not been abol i shed. This defense, i.e. any
| 0ss of cospensazicn was the result of the claimants®failure to cross the
pi cket line, wms consicered end rejected in these Awards. Award 2015 ruling
on this issue, states:

"su% mhe right of Claimants to honor a picket |ine
IS not in izsue. Thi S Beird has rescmmized this right
many times, lowever, in the instant case we do not
t hi nk Clzimonts Wer € required %o rmalke o decisicn
recarding croasing t he picliiet liaz. They knew, 2nd
Carrier officinzls knew, thot there was N0 need for
thea 10 7o t O their esciszments becense no treing
were moviin®, or about to he moved, aslong as tie
strike s in effect, ==

™ie Carrisr Merhers ' 1N these Dissents stated "t he referee chould have
follouad the sound reasoning and principies set forth by this Board” and
| i stedthe sards vhich the Carrier Members proclaimed t 0 be based on sound
reasoni ng ineluding +hiz Referee's Asmrd 19915,  Award 20115, commenting on
Award 19915, which Carrier Members cited and endorsed as sound, states:

"k ITn Award 19915t his Board hel d:  'Trere was
vork available f Or Claimants but they preferred to
ghserve “he piczet | ine.' The situation | S diffcrent
I N the instant CaSe beceuse there s NO work 'avail -
able. ¥ zZyicenece Of this is that within an hour or
tvo acter thz strike mitorialized dispatchers -2 the
Third orick were advised they could | eave their
positions. Hazdt he trains béen running Claimants
would have been required t 0 nmzke a deci Si on regarding
crossing the picket line, vut it wasclearly pointed
cut t0 themthat uo trains were uoving.”

These Crrrier Mzmbers® Di Ssent s, which are nerel y rearguments and/ or
en expressi on of diczatistaction With the final deecision, do not detract fr.

FNATN



Labor Member's ANSWEr t O Carrier Members® Di ssent to- Awards 20115, 20116,
~0LL7, 20113 (Cont 0)

the val ue of these Avards., Awards 20115, 20116,20117and 20118are not
erroneous nor are they Stripped of precedential val ue by these Carrier

Menbers' Dissents.
Lo

J. P. Erickson
Labor Member
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