
NATIONAL RAIIROAD ADJUSTMEETP  BOARD
Award Number 20118

THIRD DIVISION Docket Number TD-19951

Burl E. Hays, Referee

(American Train Dispatchers Association
PARTIES TO DISPUTE: (

(Soo Line Railroad Company

STATEMENJ! OF CLAIM: Claim of the American Train Dispatchers Association that:

(a) The Soo Line Railroad Company (hereinafter referred to as "the
Carrier") violated the Agreement in effect between the parties, Rule 13 thereof
in particular, when it refused to compensate Train Dispatchers J. 0. Swerine,
A. F. Burke, Jr., S. J. Nelson and S. R. Johnson each eight (8) hours at the pro
rata rate of their respective assigned positions on December 10, 1970 when Car-
rier had suspended their operation and in effect abolishing train dispatchers'
positions without seventy-two (72) hours advance notice.

(b) Carrier shall now be required to compensate each individual
Claimant eight (8) hours at the pro rata rate of the respective regular assign-
ment held on December 10, 1970.

OPINION OF BOARD: The facts and circumstances out of which these claims arose
are practically the same as in Award 20115. The parties are

the same with the American Train Dispatchers Association representing Claimants
J. 0. Swerine, A. F. Burke, Jr., S. R. Johnson, S. J. Nelson in a dispute with
the Soo Line Railroad Company. Each of the Claimants was scheduled to work on
December 10, 1970, as train dispatchers.

This Board is of the opinion that Rule 13 of the Agreement was violated
for reasons set forth in Award 20115, and that these claims should be sustained.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;.
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes within the meaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over the
dispute involved herein; and
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mat the Agreelnent was violated.
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Claims sustained.

NATIONAL RAILROADADJUS'I?&%T BOARD
By Order of Third Mvision

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 25th day of January 1974.

.



(Referee !iays )

The employes in these caces relied upon Rule 13 of the Train Dispatcher’s
kgreewnt which reads as follows:

“Seventy-txo (72) hours advance notice shall be given
train dispatchers affected of nbolisiunent of a regular
position.”

Howhere in the record Jon these fcur cases is there any competent evidence
presented by the ezployes that any dispatcher “ositions ~erc abolished. In
fact t!le employes n5mitted, i? the record, that no jobs were abolished when
it was stated:

“In effect the Cnrriar h&d abolished the train dispatcher’s
positions even thou.$ ~10 notice of such abolishment i:as issued.”

Rule 13 does not deal with “effect”, it deals wj.th positive substance
i.e. "3 notice shclibe given”. In the instant cases it is crystal clear
that no :?otices c:ere &iven. Yet the referee has seen fit, to sUpport the
employc’s L3sj ticn lknt the Czrrier did not conpI.:, a!it.h rule 13. This Poard
is not, cqxxwr~d TV x?ite rules for the parties but this is exactly uhat
this referee has done in arrj.ving at sxch an crroneou~ conciusion.

Even thowh ~13 trains were moving because of 3 strike, the dispstther’s
positions in case were still in existence - not having been abolished. All
clain?nts had to do i,as resort for workon t’nem to “draw their pny”. The
positicns were their’s and it xas their responsibility to rqort for them.
It is obvious the reason they did not report for them was because of the
strike and their refusal to cross a picket line. It was clairrants’ right
to choose not to cross a picket line, but when they so opted they were not
entit.led to compensation and tne awards of this Ward have so held. It was
irrelevant whether there was any work to be Ferformed - the clainants’
positions were still :n existence not having been abolished jn any ‘gay, shape,
for13 or manner. The referee shouldhave Eollo:red the sound reasoning and
Trinciples  set forth by this Ecard in Third Division Axards 5856 (Guthrie),
16499 (Engelstein), 1?945 (IWS), 16500 (%gelstein), 16746 (Friedman),
19715 (Devine), his w,,n Award 19915, 11102 (i.:cCratii)  znd Second Division
Awards 4494 (Ani-od) and 6435 (XerSc,an) which awards rrerc discussed with him.
Since the record in these cases clearly indicates t!lat tiiere ?‘:as no rule
violation by Carrier and father, claimants in cases above chose not to cross the
picket lines they did so at their own peril and should not have been conpen-
sated for such selection of action.

The awards are erroneous nnd are of no precedential  value.

For the foregoing reasons we dissent.
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Labor Member's Answer to Carrier 14embers'
Dissent to Awards 20115, 20116, 2OLl

‘\
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(Referee Hays)

Under the guise of a Dissent the Carrier Members attempt to strip
these well-reasoned Awards of precedeutial  value. These Dissents are
nothing more than a reargment of the cases involved, and it is these
Dissents rather than the Awards which are erroneous and lack precedautial
value or any other value.

Violations of contracts are analogous to violations of the law in one
resRe&, i.e. neitf;er of tkse actions is conducive to admissions of guilt
aud the accused Farty is prone to clnim .inriocence of auy wrongdoing. Directors
of penal institutions often comment that their prison is full of irmocent sxn,
i.e. the mjority of the imates deny that they violated the law. Rowever,
whether a violation of contract or the law, denials do not create or establish
innocence and the facts or evidence must be considered to determine whether
or not a violation did occur.

In these disputes Carrier claimed the dispatcher positions had not been
abolished and were in existence but withkld payment of the coxpensntion for
these assigments or positions. ilotkrithswndiug such denial of conpensatisu,
the Carrier in the record and the Carrier b!:eribers  in these Dissents claim
there was ho violation of Rule l3 requiring advsnce notice of the aboliskmen%
of a re@ar position because the notice required under Rule I.3 was not given,
hence the positions were not abolished. Carrier Members’ Dissents studiously
avoid commenting on the findings in Awards 201.1.6 and 2Oll7 holding Carrier
also violated Rule 4. (Rest Day Role).

Award 2Oll5, after a complete study of the facts and evidence, concluded
stating "Indirectly, Claiwmts' positions were abolished for that day, with-
out proper notice, ud their claims chould be sustained. Arrard 8526 cited
as authority states:

"* It is a familiar proposition of law that one
way not accomplish by indirection what he is for-
bidden to do in a direct nanne:. -"

The reasoning is sound. Mny days are spent before a strike call in
complying with regulations in the Railway Labor Act. Carrier could have
given the due notice provided in Rule 13 if Carrier xisned to avoid paying
these dispatchers. It appears that, because of the anticipated intervention
by the Congress to prohibit this particular strike, Carrier wanted to have



Labor Mmber'r; Answer to Carrier Wzmbers' Dissent to Awards 20115, 20~6,
2ou.7, 2Ol?.d (Cont'd)

dispatchers ixnediately avaiLable when trains were ready to start rur~ing
again. Thus, no attWpt was made to comply with the Agreement. This appear-
ance is confirmed to be correct in the record adjudicated in Award 20~6
wherein mother dis-,%cher, not one of the Clztiants, k-as required to be
immediately crvailable \,lhen the trains did start -ing again.

In these Dissents the Carrier Members try to revive the defense Carrier
rr.ised to defend its action of wi%hbolding  payments for wsitions lrhich
Carrier cc:3,e:xls ~%d/or admits had not been abolished. This defense, i.e. eny
loss of co~qmlsaLxl 1rcis the result of the CL?&ants' failure to cross the
picket Exe, 1.~ consi!YL?rod end rejected in these Awards. A%wd 2OU5 ruling
on this issue, states:

"* !9:e right of Claimants to honor a picket line
is not ix i-sue. This l?o:zrd hzs reec,mized -c‘nis right
many tims. lkxever, In the istcnt case we do not
think Clzi-ants were renui-ec to rZre a decision
rep3.rdti~  cronshq the piclxd. 1Lle. They he-~, and
Cirrier c,fficizls knew, tk% there ELS no need for
th?x to 7~ to tbcir c!.xi:tzents bcccnse f1o t.r&ns
were mo~li:~, or ebout to he mcved, as long as tie
strike :,m !n effect, *"

T:le Csrrier I.!&xrc ' in these Dissents stated "the rcf'eree should have
Eo?lor,zd the sour,d rezsoning:  and principies set forth by this aoard" and
listed the xazdn l;:?ich th,- Carrier :!abers pi'oclsimed to be based on sound
reasoning ixludin; thiz Referee's Axird 19915. Ah-d 2.0115, cocxcenting nn
Aw.ard 19915, I-i:7ich Curier Kembers cited and endorsed 68 sound, states:

"++H T1I Avoid 19915 this Board held: 'l%ere was
rrork availnhle for Claixants but they preferred to
&nerve -::e picket line.' The situ&ion is difi'erent
in the Li;tmt case bemuse them rw no vork 'avail-
able. ' IT:-iL‘c;ce of this is t&t xithixi an hour or
tw alter t,!;z &rLkl-.c re?tcri;l.ized c:iz.pztchern ?n the
Third 'Irick vwc advised they could leave their
posit&x. ihi the trtils been ruxing CiaLxants
r:o:!l.d hzvc been reqxireti to make a decision rcr;arding
cr0ssinr.g the picket line, bLit it T-F% clearly psintad
FJt to them that ?I0 train6 were IaOVing."

These Crrrier b:mbers Dissents, w'hich era merely rczr,~ents and/or
sn expression of dizxtisi'&ction with the final deCiGiOn, do not detract fr.
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L&or hmber's Answer to Cwrier W31bern
2ou7,  2olM (Cant 'd)

' Dissent to-Awards 20115, 20133,

the value of these Amrds. Awards 2OllL5, 20~6,  2OU7 and 20~18  ere not
erroneous nor are the; stripped of precedential value by these Carrier
Members' Dissents.

J. P. Erickson
Labor Menber


