NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20127
TH RD DIVISION Docket mMumber CL-20049

Frederick R Blackwell, Referee

(Brotherhood of Railway, Airline and Steanship O erks

( Freight Handlers, Express and Station Employes
PARTI ES 0 BISPUTE: (

(Missouri Pacific Railroad Conpany

STATEMENT OF €LAIM: Claimof the System Conmttee of the Brotherhood (G.-7197)
that:

1. Carrier viotlated the Tel egraphers' Agrecement(TCU) and in particu-
iar, Paragraph = »f the iay 20, 1970 Memorandum Agreenent, when, on January 5,
1971, it required the Conductor of Extra 201 Morth. an employe who i s not covered
by the Teiegraphers' Agreenent (TCU) to receive and copy Train order No. 33, on
line, at Salter, Texas, a location and/or point wher~ ro Tel egrapher is enployed
and then faiieq and refused to conpensate claimant W, M, Nittsche, as required by
Faragraph 2 of the Hay 20, 1970 Memorandum Agreement,

, Carrier stall now be required to conpensate M. W M N ttsche,
Tel egrapher, three. uours at pro rata rate, as required »y the My 20, 1970 Meno-
“andum Asreement.,

UPINION OF BQARD: On January 5, 1971, Extra 201 North and Extra 830 South had
orders to neet at Salter, Texas. However, while enroute to
Salter, Extra 830 South was observed to have sticking brakes and the train had

to be stopped to determ ne the cause, Because of the delay resulting from the
stop, and in order to avoid additional delay to Extra 201 North at Salter, Train
O der 533 was issued to the conductor of Extra 201 North to permit his train to
=ove fromSal ter to Ma=%in, Texas. The conductor received and cepiedthe order
ar Salter, which is a |location at which no tel egrapher is enployed. The delay to
the Extra South was thirty mnutes; without the train order, the Extra North
woul d have been del ayed an hour or nore at Salter

Because the conductor who received and copied Train Oder #33 is not
covered by the Tel egraphers' Agreenent, the Organization (T-C Division, BRAC
Agreenent) made claimfor payment of a call under the Agreement of the Parties
dated May 20, 1970. The Carrier refused to make such payment and, for that rea-
son, the Organization asserts the Carrier violated the 2970 Agreenent.

In pertinent part, the initial claim dated February 4, 1971, stated

"There was no energency involved, therefore, | hereby designate
Tel egrapher W M Nttsche to recetwe a call payment at the ap=
plicable rate for this violation as provided for by Memorandum
of Agreement between the Carrier and this Organization."
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Carrier's Superintendent Kerlee denied the claimfor paynment of a call in a
March 18, 1971 letter which states:

"I nvestigation develops that it was necessary to issue this
order to nove Extra 201 North from Salter to Marlin against
#143 as result of #143 being del ayed approximately 30" at
Mle Post 804 due to brakes sticking."

In appealing to the General Manager fromthe Superintendent's denial, the Gen-
eral Chairman wote as follows in a letter dated April 14, 1971:

"It is noted that M. Kerlee has again taken the position that
sticking brakes are emergencies but | must remnd himand you
that there are no energency conditions that exist as far as the
Agreenent is concerned when a delay is caused by sticking brakes.
This can be seen by applying the Rule as it is witten and not as
one would like to interpret.”

The claimwas further denied and appealed to the Director of Labor Relations,
0. B. Sayers, who, in an April 22, 1971 letter, stated that:

"As you have been advi sed, Extra 830 South was del ayed 30 minuces
because of brakes sticking at Mle Post 804. Such occurrences have
al ways been considered as emergency conditions on this property

and because of the emergency conditions the exception to the Meno-
randum Agreenent dated May 20, 1970 applies.”

On the basis of the foregoing, and the whole record, the parties have
joined issue on the questions of: (1) does the General Chairman's failure to
deny M. Sayers' statement of April 22 constitute an adm ssion which defeats
the claim and (2) does the delay of a train from sticking brakes conme within
the applicable energency definition even though not expressly mentioned therein

In regard to the first question, the record shows that a strong, broad
chal lenge to Carrier's defense of emergency was nade in the CGeneral Chairman's
letter of April 14, 1971. This challenge quite clearly covered all facets of
M. Sayers' statenent of April 22, and no further challenge or denial was nec-
essary. Accordingly, we do not believe an adm ssion is reflected by the record
before us.

The second question calls for an exam nation of the energency excep-
tion to the 1970 Agreenent, because the Carrier is not obligated to pay a call
when the exception applies. The emergency exception, found in Rule 2(c) of the
Agreement dated March 1, 1952, reads as foll ows:
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"Emergency is defined as follows:

Casual ty or accident, engine failure, weck, obstructions on
track through collision, failure of block signals, washouts, tor-
nadoes, slides or unusual delay due to hot box or break-in-two
that coul d not have been anticipated by dispatcher when train was
at previous telegraph office, which would result in serious delay
to traffic.”

The Petitioner argues that the above rule does not include delay due
to sticking brakes and that the rule nust be applied as witten. Notw thstand-
ing the rule's omssion of sticking brakes, which the Carrier concedes, the
Carrier says the rule should be read as including such onission. In support
of this position, the Carrier, in its Subm ssion, argues that:

"The parties have never applied Rule 2(c) as restrictive as the
Employes are now contending in the instant dispute. Enmergency
has been applied in the 'general’ not the 'limted construction
t he Employes are here contending i s applicable.”

I'n appraising the opposing positions, our starting point is that there
is no anbiguity in the text of the rule agreed to by the parties and, hence, it
follows that the Carrier has the burden of show ng by probative evidence that
the rule covers a condition not mentioned therein. The evidence offered by Car-
rier on this point consists of several instances in which clains filed under the
rule have allegedly been abandoned by the Enployees. One claiminvolved a broken
rail; one involved a sun kink in arail; and two involved sticking brakes. The
record shows, however, that Carrier made paynent for two calls involving a broken
rail and, in addition, that the sun kink claimis pending before Public Law Board
No. 465. This leaves, as the only instances of abandonnent, the sticking brakes
clainms, which, according to the record, expired due to tine linmts. Cbviously,
these clains have no significance to the herein issue, because the very claim be-
fore us involves sticking brakes. Thus, the Carrier's evidence is not sufficient
to show that Rule 2(c) should be deemed to cover unusual delay due to sticking
brakes. As we stated in Award 10501 (Hall), ™,,. The Board is required to take
the Agreement as it is witten. It cannot rewrite t he Agreenent by interpreta-
tions putting into it that which the parties left out."”

I'n conclusion we note that we have carefully studied the Awards cited
by the Carrier, but find themnot apropos. For exanple, in Award 13731 (Mesigh),
the contested action did not involve a train order; It involved a message t0 a
PBX operator DY a clerk who had observed an engine without headlights. In Awards
14009 (Dorsey), and 16482, 16483, and | b484 (Perel son), the conditions involved,
such as engine failure, break-in-two, and a weck, were found by this Board to

be within the express provisions of the emergency definition

In view of the foregoing, and on the whole record, we shall sustain
the claim
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FINDIIGS: The Third Divi i on of the Adjustment Board, upon the whol e record

and all the evidence, finds and holds:

That the pox-ties waived orol hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes within t he meaning 0of the Rai | way Labor Act,
as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

The Agreement was viol ated.

A Ww ARD

C aim sustai ned.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ﬂﬁ/ : M

Executive Secretary

Dated at Chicago, Illinois,this  31st  day of January 1974.



