NATI ONAL RAI LROAD ADJUSTMENT BOARD

Awar d Mumber 20135
TH RD DI VI SI ON Docket Number MS-200320

Joseph A Sickles, Referee

(Albert C. Foose et al
PARTI ES TO DI SPUTE: (
(Cuyahoga Val |l ey Railway Conpany

STATEMENT OF CLAIM This is to serve notice, as required by the rules of the
Nati onal Railroad Adjustnent Board, of our intention to

file an ex parte submission on April 30, 1973 covering an unadjusted dispute

between us and the Cuyahoga Valley Railway Co. involving the Question:

Cuyahoga Valley Railway Co. Gievance or Tinme Caim Nunber 1315 dated January
4, 1973 and signed by Albert G Foose, Cerk: further described as George
MIller who works 10:00 P.M to 6:00 A°M reported off work on January 2, 1973
for one day, at which time you worked Hank Tronski at regular pay. Wereby
Geg Slepko "as the senior available qualified employe entitled to work under
the equalization of overtime under Article XVII, para 5 (a) sec. (3).

We are asking Cuyahoga Valley Railway Co. to pay Geg Slepko in
accordance to our current agreenent for the hours worked by Hank TromsKki .
(Which would be tine and one half) W are also asking Cuyahoga Valley Rail-
way Co. to review all Gievance or Time Caimdisputes pursuant to Article
XVIl, Sec. 5 (a) that have been denied previously by the conpany using the
same denial basis as recorded by the conpany's agents in Gievance or Time
Clai m Nunber 1315. Furthermore, we are asking the Cuyahoga Valley Railway Co.
to comply in the future with Article XVIl, Sec. 5 (a) in its entirety. Ve,
Kenneth K. Sinmon, Geg Slepko, Donald E. Mner, Donald F. Mndrach, and Al bert
G Foose constitute the majority of clerks currently enployed by Cuyahoga
Val | ey Railway Co., Ceveland, Ghio, and have appointed and authorized Al bert
G Foose to represent us and to expedite a witten "Notice of Intent" to the
Nati onal Railroad Adjustnent Board.

OPINION OF BOARD:  On March 30, 1973, a Notice of Intent to submit this claim

ex parte "as filed by individual enployees. They denon-
strate that a grievance "as subnmitted to, and denied by, Carrier on January 4,
1973. A January 15, 1973 appeal "as allegedly ignored; which prompted the
enpl oyees to appeal to this Board.

However, certain docunents exchanged on the property by the Carrier
and Organi zation suggest a different handling of the dispute.

It appears that on January 10, 1973, the Organization noted an appeal
to the January 4, 1973 denial. In February, the Carrier and O ganization dis-
cussed the claim but were not able to resolve sane (Confirmed in witing on
March 22, 1973). On March 29, 1973 (the day before the Notice of Intent was
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submtted), the Organization's representative appealed the claimto the
Director of Industrial Relations' "step of the procedure" and requested
a conference. On May 16, 1973, the parties conferred and di sposed of
the claim by agreenment (confirmed in witing on June 4, 1973).

In their Rebuttal Submission, the enployees raise numerous "testa-
monial" assertions dealing with "authority of the enployees to act in this
matter," as well as other allegations of "fact." It is well established that
this Board is barred from consideration of issues raised here for the first
time and that charges and assertions not raised on the property may not be
considered by this Board. See Award 20132

The grievance procedure of the Agreenent is, to some extent, abbre-
viated, but a review of the entire record denonstrates that the parties to
the agreement have a "usual manner" of handling disputes to the Chief Oper-
ating OFficer of the Carrier designated to handle such disputes.

The enpl oyees recogni ze that they request us to ignore that pro-
cedure. They argue that their action of subnmitting the matter to this Board
automatically conferred jurisdiction upon us, and consequently, nullified
the operation of two sections of the printed agreenent. W find no author-
ity to suggest that in this type of a dispute an individual enployee may
nullify the terns of an agreement between a Carrier and organization

We do not question that under appropriate circunstances an indi-
vidual may invoke the jurisdiction of this Board. At the same time, we
seriously question that individual enployees may, by unilateral action of
filing a Notice of Intent, preclude an Organization from prosecuting griev-
ances (in the usual manner) with its Carrier, concerning disputes arising
under its agreenent. \Wile the organization is engaged in that pursuit, the
i ndi vi dual enpl oyees nust defer any appellate rights to this Board which
they may have. The Railway Labor Act and the regul ations of this Board
require full conpliance with procedures governing t he processing of claims
on the property before subm ssion here

Because the record shows that the Notice of Intent was filed
prior to final disposition of the claimby the authorized representatives of
the parties on the property, we find that the claimwas prematurely subnitted
and nust be dismissed. See Award 18110 (Dorsey). See also Award 19751
(Lieberman).
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FI NDI NGS: The Third Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and upon
the whole record and all the evidence, finds and hol ds:

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934;

That this division of the Adjustment Board |acks jurisdiction
over the dispute involved herein.

A WAR D

C aim di smssed.

NATI ONAL RAI LROAD ADJUSTMENT BCQARD

By Order of Third Division
ATTEST: L /436(/&-—

Executive Secretary

Dated at Chicago, Illinois, this 31st day of January 1974.



