NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Nunber 20136
TH RD DI VI SION Docket Number TD-20069

Irving T. Bergman, Referee
(American Train Dispatchers Association

PARTI ES TO DI SPUTE: ( . _ _
(St, Louis-San Francisco Railway Conpany

STATEMENT OF CLAIM Claimof the American Train Dispatchers Association that

(a) The St. Louis-San Francisco Railway Conpany (hereinafter re-
ferred to as “the Carrier”), violated the effective Agreenment between the par-
ties, Articles Ill, Section 2(e), IV(d), I'V(e) and IV(l)3 thereof in particular
by its failure to call Caimant Extra Train Dispatcher C, E. Doggett to perform
service on Position No. 1 on Decenber 8, 1971

(b) Because of said violation, Carrier shall now be required to com-
pensate Claimant C. E Doggett one (1) day’s conpensation at the pro-rata rate
applicable to Chief Dispatchers for Decenber 8, 1971, which he would have earned
had he perforned the service on Position No. 1 to which he was entitled on that
date.

OPINLON OF BOARD: The Organi zation has submtted four clainms which arise from
the sane facts but has filed each claimseparately, bearing
docket nunbers TD 20069, TD 20070, TD-20071 and TD-20073. It is required there-

fore that the result in each claimbe determned separately according to the
record as handled on the property.

The facts are as follows: An excepted Chief Dispatcher was off on
Tuesday, \Wednesday and Thursday, Decenber 7, 8 and 9. A regularly assigned
relief position dispatcher requested that he be allowed to protect the vacancy
and he was assigned for the three days. None of the days in dispute were rest
days of the Chief Dispatcher. Caimant is an extra train dispatcher

The Organization's position is that claimnt was the senior qualified
and available extra train dispatcher who should have been used to fill the three
day tenporary vacancy according to Article IV of the applicable Agreement. Ar-
ticle 1V, entitled “Seniority”, in paragraph (d) headed “Extra Wrk”, states
the following: ‘The senior extra train dispatcher who is qualified will be
called and used for train dispatcher service whenever he is available. The
senior extra train dispatcher will be considered available if he can fill the
vacancy w thout violating the Hours of Service Law, and is so situated that he
can get to the point where the train dispatcher’s office is located intime to
begin work at the starting time of the vacant shift.” The claimnt qualified
for the vacancy as stated in this paragraph.
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The Organization al so maintains that the claimnt was entitled to
the position under Article IV, paragraph (e), (k) and (1), Paragraph (e),

headed "Filling Positions" states: "In filling vacancies in positions of train
di spatchers, seniority, fitness and ability shall govern. Fitnessand ability
bei ng equal, seniority shall prevail." Paragraph (k), headed "Tenporary Vacan-
cies" so far as it is relevant, states: 1. Tenporary vacancies--of sixty (60)

days' duration or less may be filled without bulletining--." Paragraph (1),

headed "Mving From One Assignnent to Another", agsfar as it is relevant states:
"3, Atrain dispatcher will not be permtted to nmove from his regul ar assign-
ment to fill a tenporary vacancy under the provisions of Section (k) of this
Article unless it is known such vacancy will be for five or nore days." and

“4, The provisions of --3 of this Section (1) will not apply when there are no
qualified extra train dispatchers available at the pro rata rate.”

The Organization has concluded that since claimnt met the requirenents
of these contract provisions to wit, qualified, sentor, extra, available to fil
a three day vacancy at the pro rata rate, he was entitled to fill the vacancy.

It has further concluded that the regularly assigned di spatcher wasnot per-mtt-
to nove to a vacancy of less than five days duration

The Carrier, on the other hand, has argued that none of the seniority
provisions apply and that it may select an employe for the vacancy subject only
to the limtations that he hold seniority under this Agreement. In support of
this contention, the Carrier relies upon the following: "Article I, (a) SCOPE
this agreement shall govern the hours of service and working conditions of train
di spat chers. The term "train dispatcher' ashereinafter used, Shall include
night chief, assistant chief, trick, relief and extratrain dispatchers. 1tis
agreed that one chief dispatcher in each dispatching office shall be excepted
fromthe scope and provisions of this agreement. Note (1): Positions of ex-
cepted chief dispatcher will be filled by employes holding seniority under this
agreenent. "

The record includes a letter agreenent dated August 6, 1948, Exhibit .
TD-R-1, made between the Carrier and the General Chairman. The letter recited
the revision of the scope rule asquoted above and the addition of the footnote
as quoted above, to be effective September 1, 1948. In addition the letter of
agreenent stated the following: "It i s understood-in the application of this note
it is not required thatemployes used to fill excepted chief dispatcher positions
be taken on a seniority basis and they may be taken fromany seniority district."”

The Carrier also referred to a letter dated Novenber 19, 1952 in sup-
port of its position insofar asit states: "3. The question as to Who shal
fill the excepted Chief Dispatcher position on days Chief Dispatcher is off shall
be determned in each office in the best interests of men and conpany alike, with
the understanding that in the event there is disagreement, the right of selecti
rests with the conpany.”
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The Organization contends that neither letter is relevant to the
question in this case, because the lettersreferred to the granting of one
rest day a week to Chief Dispatchers in 1948, and to two rest days each week
in 1952. Since this case does not involve rest days of the Chief D spatcher
the Organization insists that these Letter agreements may not be used to
resolve this case

V¥ do not brush off the Letter agreements of August 6, 1948 and
Novermber 19, 1952 as lightly as does the Petitioner. The Schedul e Agreenent
between the parties was effective on Septenmber 1, 1924. A revision of that
Agreenent was effective on Septenber 1, 1948. The August 6, 1948 letter
agreement referred to a letter agreement reached in 1924 regarding the fact
that for the first time trainmasters woul d take one day off each week. The
position, it was agreed would be filled by trick dispatchers. No reference
was made to seniority.

When the scope rule wasrevised in 1948, the |etter agreenment of
August 6, 1948 changed the term"al|l trainmasters'" used in 1924, to the phrase
"excepted chief dispatcher”. The letter also referred to the revised scope
rule to which had been added the footnote quoted above. The next paragraph
of the letter clarified the reference to seniority in the NOTE, by stating
that employes used to fill the excepted Chief Dispatcher positions did not have
to be taken on a seniority basis and coul d be taken fromany seniority district.
The letter agreement of Novenmber 19, 1952, made it clear again, that the Carrier
had the right to select the train dispatcher who would relieve the excepted
Chief Dispatcher, "On the days Train Dispatcher is relieving excepted Chief
Di spat cher."

VW cannot give credit to the Organization's interpretation that the
two letters could apply only to vacancies on rest days. This would create a
condi tion where the manner of selection of train dispatchers to be used on rest
days of the excepted Chief Dispatcher would be specified but there would be no
agreenment on how to apply the Scope rule for vacancies on other than rest days.
There is no provision in the Seniority Article IV that it will not apply on
rest days but will apply on other days when the position of excepted Chief Dis-
patcher is vacant

It would be just asunrealistic to assume that the parties believed
that excepted Chief Train Dispatchers would only be off on rest days and that
the positions woul d never be vacant on other days for any reason. W can
safely assumethat when the parties conferred and reached the Letter agreements
in 1948 and in 1952 that they knew, as we know, that positions may be vacant
due to illness, energencies and ot her circunstances.

The Carrier has made this point on page 11 of its subnmission referring
to the letter agreement of Novenber 19, 1952 as follows: "ltem 3 effectively
allows the Carrier to approve or disapprove an application for the Relief Posi-

tion covering the rest days of the excepted Chief D'spatcher and apPIications
for any other relief on this position wthout regard to the seniority of the



Award Nunber 20136 Page 4
Docket Number TD-20069

applicant.” This point was not contradicted by the Organization.in the record.
On pages 3 and 4 of its Rebuttal, the Organization discussed statements on page
11 of Carriers Submission but was silent with regard to the Carrier's conten-
tion asquoted herein.

The iSssue to be determned asstated in the claimis whether ornot
the Carrier violated the Agreenent by failing to call claimnt to perform ser-
vice in the excepted Chief Dispatcher's position on Decenber 8

It is not necessary to discuss other argunents made by the O ganiza-
tion or to determ ne whether or not the employe Who was selected by the Car-
rier should have been chosen. If the Carrier had the right to make its selec-
tion from anong enployes holding seniority, then the restrictions of Seniority
Article IV do not apply. W believe that the Carrier had the right to do s

¢ have reviewed the prior Awards submitted by the parties including
PLB No. 300, Cases No. 4, 12 and 27. Nearly all of themdeal wth the ques-
tion of appropriate conmpensation and do not discuss the choice of the train
di spatcher who worked in the position of excepted Chief Dispatcher. Rior
Awar d of this Division 3131 {nvolved a promotion., It does hold that the Car-
rier has the right of selection. Third Division Award 10735, was al so a pro-
motion case and follows the reasoning of Award 3131. It does refer to Award
6816 cited by employes but only on the queation of "full and unprejudiced
consi deration", in the selection for promotion to a tenporary vacancy. Sup-
plenental Award 11110 of the Third Division reviewed prior Awards end concl uded
that the position of Chief Train Dispatcher is excepted fromthe Agreenent.
Third Division Award 15506 also held that filling the position of Chief Train
Dispatcher is at the discretion of the Carrier. It is noted that the Labor
members' Di ssent in this case attacking the Concurring Opinion of a Carrier
Menber, did not disagree with the Findings.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Emplayes Wi thin the nmeaning of the Railway Labor Act,
as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction over the
di spute involved herein; and



Award Nunber 20136 Page 5
Docket Number TD-20069

That the Carrier did not violate the Agreenent.

A WA RD
C ai m deni ed.
NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division
ATTEST: ’ .

Executive Secretary

Dated at Chicago, Illinois, this 15thday of February 1974,



Labor Menber's Dissent t 0 Awards 20136, Docket TD-20069,
20137, Docket |1 D-20070 and 20139, Docket TD-20073

(Referee Bergman)

Award 20136 is the pilot award in these Dockets Wth Awards 20137 and
20139 adopting the Qpinion contained in Award 201. 36. These Awards NOt only
failed to consider the main issue in these disputes but show the decision
rendered was not based on a thorough study of the record and, therefore,

t hese Awar ds are palpably €rroneous.

Award 20136 endorses au excerpt fromthe record as a peint in Carrier's
favor largely because the Organization did not contradict this point but was
silent withregard to this Carrier's Contention stating:

“The Carrier has made this ﬁOi nt on page 11 of
Its submssion referring to the letter agreenent

of Novenber 19, 1952 as follows: 'Item 3 effectively
allows the Carrier to approve or disapprove au
application for the Relief Position covering the

rest deys of the excepted Chief Dispatcher snd
applications for any other relief on this position
without regard to the seniority of the applicant.'

Thi s point was not contradieted by the O ganization
in the record. On pages 3 aud &% of its Rebuttal,

the Organization discussed statements on ﬁage 11

of Carriers Submission but was silent with regard

to the Carrier's contention as quoted herein.”

The acceptance Of thi s point as supporting Carrier's position as the result

of the organization's default is not just specious reasoning but is unm stakable
error resulting in erroneous adjudication. The neutral did notperuse the
Docket t0 a'sufficient degree to ascertain that this "Item 3", acceptedas

a point or contention favorabletothe Carrier, was, in fact, a direct quote
from t he Emoloves' Ex Parte Submission in Docket TD-18768, Award 18419, This
Referee has placed the Organization in the untenabl e position of being faul ted
for not attenpting to inpeach its own testinmony.

The | anguage in this [tem3 is not confusing Or embigious but deal s with
the Carrier being allowed to approve or di sapprove an application for the
Relief Position covering the rest days of the excepted Chief Dispatcher or
other relief on the position of the excepted Chief Train Dispatcher. Carrier's
being al | owed to approve or di sapprove an application t0 perorm relief work
in the stead of the excepted Chief Train Dispatcher Was an issue in the dispute
adj udi cated in Award 20138 but was not an issue in the disputes adjudicated i n
Awards 20136, 20137 and 20139,
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20137, Docket Tp-20070 and 20139, Docket TD-20073  (Cont'd)

Awar d 20136 shows the Referee was not cognizant of the exact Issue in
the disputenor the position taken by the Organization when it states "The
Organization also maintains that the claimnt was entitled to the position
under Article IV, paragraph (e), (k) and (1}." Paragraph (k) is headed
"Tenporary Vacanci es" and paragraph (1) i s headed "Moving From One Assi ﬁnrrent
to Another" as Award 20136 states. The Organization did not maintain the
Claimant Was entitled to work this position under the terns of paragraphs
() or (1). The orzanization did maintain the train dispatcher who did
performthe relief work on the claimdates involved in Awards 20136,20137
and 20139 Ms not entitled to nor should he have been allowed to either make
application for or meve onto this specific tenporary vacancy under the terms
and conditions of Paragraph (k) and (1). Award 20138 sustains the claimfor
tinme and one-half conpensation for the train dispatcher filling this vacancy
on that train dispatcher's rest day. The Carrier submtted a common Ex Parte
Submi ssion to cover the disputes involved in Awards 20136, 20137 and 20139
and in addition to cover the dispute involved in Anard 20138. Notwithstand, 4
t he commn Ex Parte Submission by the Carrier to cover four Dockets, the
Ref eree shoul d have been aware the contention raised by the Zmployes in the
instant Awards was the claimnt, an extra train dispatcher, has not used on a
temporary vacancy whi ch, under the instant circunstances and t he specific
terns of the Agreenent, was extra work and cheuld have been filled by the
senior extra train dispatcher as provi ded in paragrapn (d). Such senior extra
train dispatcher ned to be both qualified and available as provided in paragraph
(d) and Award 20136found that "the elaimant qualified for the vacancy as stated

inthis parsgraph,”

Awar d 20136states "Third Division Award 15506 al so hel d that filling-
the position of Chief Train Dispatcher is at the discretion of the Carrier.
It is noted that the Labor Menbers' Dissent in the case attacking the Concurring
Qpinion of a Carrier ember, did not disagree with the Findings.” This state-
nment is also found to be sggci ous and/ or irratienal when Award 15506,t he
Concurring Qpinion of the Carrier Members in Award 15506 ard the Labor Menber's
Response to Carrier Members® Concurring Opinion in Award 15506are read and
considered in their entirety. The decision in Award 15506 was based On a
speci al Memorandum Of Agreenent between the parties hol ding:

"W find that filling this position duriag the
absence of the incunbent is at the discretion
of the Carrier agreed to by the parties as set
forth in the Memorandum of Agreenent, effective
April 1, 1gh7."

-2-
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The Carrier Menbers in their Concurring Opinion t0 Award 15506 di d not
actual ly concur with the basis for the decision though they approved the
denial of the claim This Concurring opinion said the "claimshould have
been di smssed on other grounds which go to the jurisdiction of the poara."”,
| .e. chief Dispatchers are “officials' and that thi s Board has no jurisdiction
to adjudicate a claim to an official position. This contention had been
presented by the Carrier involved and was rejectedin Avnard 15506 which
proceeded to and di d =dajudicatet he dispute ON the nerits. The | abor Hember
did not dissent to sward 15505 as Awar d 20136 mistakenlystates.The Labor
Menber in Avard 15500 made @ Response to Carrier Members?® Concurring Opinion
and, of course, confined this response to the statements or contentions made
inCarrier pembers® Ceneurring Opi nion.  The Referee in Award 20136 fails t 0
recognize t he dirference between a di SSent and aresponse t0 a concurring
opinion and/or the basis for the decision reached in Award 15506.

Award 20136 states: “Supplemental Award 13110 of the Third Division
reviewed prior swards and concluded tkat the position of Chief Train Dispatcher
i s excepted from - t he Azreement.” The Discent t O fAward 11110 points tO the
errorsinthat Award and the fallecy of the statement quoted zbove considering
t he eward aut hority followed (Awards 7¢27 and 10705) sros zalpably | NCOrrect.

Thi s Di ssent al SO pointed t 0 @ rrecedent Set by fwords 2943, 2cyir. 2086, 3036,
3344, k012, 5202, 52k, 53' 71, 5559, 5716, 5829, 5%0h4, 5975, 6292, 6561, 6503,
6746 and 7914 in whi chit a5 been held that the exception of the Chi ef

Di spat cher fromthe Agreenent applies ¢iLY t 0 t he one aprointed incumbent.
Award 20136 failed to consider these Awards cited in the Digseat to Award 11110
and awards subsequent to fward 11310 which were presented to the Referee for
consideration. For example =

Awar d 11560;

"It is true that the Agreement does not cover wage
rates Or working conditions of Chief Dispatchers. They
axe general |y outside the Scope of that Agreement.We
have held, however, that only the occupant of the
position of Chief Dispatcher is excepted and that T-rain
Dispatchers relieving him for amy reason, are entitled
to a11 the benefits of the Agreement and to the Chief
Dispatcher's monthly rate. Awards 5371 (Elsen), 5904
(Daugherty) and others. *#x"

3=
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Awar d 18070:

“There 1S a long |ine of awards b?/ thi s Board
hol di ng t hat although t he occupant of the position

of cuiier Dispatcher s excepted fromthe schedul e
agreenent, Train Di SEatchers. relieving himare
entitled to ail of the benefits of the Agreement. et

Awerds sre only as sound as the reasoning used in arriving at the decision
rendered. Aweard 20136, and Awards 20137 and 20139 following 20136, i ndi cat e
such a shazilow review of the record was nade that neither the issues involved
nor the contentions or rositions of the parties ever became clarified enough
t 0 permit weazin~tul, sound sdjudicetion Of the dispute. Awards 20136, 20137

and £0L39 are ralwpably erroneous and | nust di ssent.
YL A
- P g f

Jd. P. Erickson
Labor Member



CARRIER MEMBERS® ANE:’WE&_?'_OTO LABOR MEMRBER'S DISSENT

AWARDS 20136, 20137, AND 20139
(Referee Bergman)

Notwi t hstanding the [ong-wi nded dissent, there was but one
i ssue involved in each of the disputes covered by Awards 20136, 20137,
and 20139, and that was whether Carrier was obligated to fill a
temporary vacancy on the Chief Dispatcher position under the seniority
rules of the Agreement, when the only restriction in the Agreement is
that such positions "will be filled by employes hol ding seniority
under this Agreenent”. Award No. 20136is well reasoned, fully supported
by the Agreenent and precedent awards of the Division. The dissent does
not detract from the soundness of the Awards.

_ Quite apropos here are the comments of dssenter's predecessor
on this Board i N answer to Carrier Menbers' dissent to Award 15590
(Volume No. 167 of Third Division Awards):

"Like a latter-day Don Quixote the author of
the so-called dissent'rides off in all directions,
thundering |ike a parish elocutionist, and evidenc-
ing an Incredible disregard for the issue presented
by the docket. * e« * what is captioned as a
"dissent' is given over to an attenpt to reargue
a record which the apparent author of the 'dissent'
had alreasdy twice argued to the Referee. The
"dissent’ is a sonewhat sonorous if not sniveling
Blackstonian di scour se whi ch may be i ntended to
| npress those who its author may patronizingly regard
as less informed in the complex field of jurisprudence.”

and conti nui ng:

"Further, this respondent would express the hope -
vain though it may be - for the fulfillment of that
assurance | N the Good Book ' And the wi nd ceased and
there was a great calm' For assuredly surcease from
this sort of distorted, inaccurate and overwindy drivel
I's long overdue in the interest of the Intended function-
ing efthis Board."



Carrier Menbers' Arnswer to Labor Menber's dissent to
Awards 20136, 20137 and 20139. (Cent'd)
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