NATI ONAL RAIIROAD ADJUSTMENT BOARD
Award Nunmber 20142
TH RD DI VI SI ON Docket Number MM 19977

Frederick R Blackwel |, Referee

(Brot herhood of Mintenance of Wy Employes
PARTI ES TO DISPUTE: (

(Louisville and Nashville Railroad Conpany

STATEMENT OF CLAIM O aimof the System Committee Of the Brotherhood

that :

(1) The Carrier violated the Agreenent and established prac-
tice thereunder when it assigned signal forces instead of track forces
to renove coal, dirt or other debris fromunder the retarders at Boyles
Hump, Birmngham A abama on March 8. 18. Asxil 26. 27., 28, 29, My 3,
4, 5 and 6, 1971 (SystemFile 1=16/E=304-~12 E-304j .

(2) Foreman J, H Rutland and Track Repairnmen R Reed, L. L.
Gordon and W Hayes each be al |l owed eighty (80) hours of pay at their
respective straight time rates.

OPINLON OF BOARD: The issue here is whether Mofw Enpl oyees or Signa

Department Enpl oyees are entitled to the work of
cleaning coal, dirt, and other debris from beneath the car retarders
at Boyles Hump, Birmngham Al abama. Prior to this dispute, track
forces of the Mofw Departnent perfornmed the disputed work at Boyles
Hunp; track forces also performed simlar work at Decoursey Yard,
Covington, Kentucky.

The Carrier's defense is that the work is reserved to Signa
Employees because their Scope Rule specifically covers "maintenance
of ,,,, Car retarders and car retarder systems." The particulars of
Carrier's position that the work was maintenance of car retarders are
found in a July 6, 1971 letter fromCarrier's Division Engineer to the
General Chairman, and in a Septenber 28, 1971 letter fromthe Division
Engineer to Carrier's Assistant Vice President.

"Letter ofJuly 6. 1971

The cleaning on or about the retarders thatwas
performed by the Signal men on the above dates was to
clean the retarder and the mechani smof the retarder
so that the retarders would work properly and they did
not do any cleaning of the track or any work pertaining
to the track."
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"Letter of September 28. 1971

On the dates claimed, the signal forces cleaned
dirt fromaround the Fulcrumpins to facilitate greasing
of the fittings which is necessary on a two-week schedul e
period. In addition, the dirt was pulled from under the
| ower lever as it was interfering with proper cylinder
operation. Mst of the dirt in and aroundthe Ful crum
pin has to be blown out with the air hose. Also, air hose
was used in cleaning the top side of the retarder. The
cleaning of the retarder has al ways been consi dered sig=
nalmens' work and we do not think that there was any
track work done.

This work was done under traffic and one man nostly
wat ched the traffic as a safety measure. Signalnmen are
best acquainted with work on retarders under traffic."”

While t he Petitioner concedes that, to am extent, the work of
cleaning on or about the retarders is maintenance work reserved to the
Signal men, the Petitioner argues that the |ine between retarder-nain-
tenance and track work was crossed when the Signal man cleaned debris
from under the retarders to the bottomof the tie. (Petitioner's Em
phasis) Carrier's reference to pulling dirt "from under the |ower |ever"
puts the parties in general agreement that the cleaning work went to some
depth beneath the retarders. But depth is not the decisive fact in this
dispute; the reason for the depth, whether related to the retarders or
to the tracks, is decisive on the issue of which craft should have done
the cleaning work. In this regard the Carrier stated fromthe outset
that the reason for the work was to maintain the retarders; Carrier ad-
mtted that dirt was pulled fromunder the |ower |ever, but contended
that this, too, was maintenance to permt proper cylinder operation,

The Enpl oyees did not challenge the reason advanced by Carrier and, nore-
over, the Employees never asserted that the reason for the work pertained
to the tracks. The nmere fact that the cleaning was under the retarders
and down to the bottomof the tie does not prove that the work bel onged
to MofWw Enpl oyees, nor does such fact show that the work was not retar-
der - mai nt enance. In these circunstances, we conclude that Petitioner

has not carried its burden of proof, and hence, we nust accept as fact
the Carrier's assertion that the reason for the work was to maintain

the retarders
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I'n conclusion we note that, as a result of a MofWclaim
filed in 1961, MofWw Enpl oyees now performwork at Decoursey Yard,
Covi ngton, Kentucky, which appears to be simlar to the work in
dispute here. This does not affect the instant dispute. The Decour=
sey situation does not change the reason for the performance of the
work in the dispute before this Board, nor does it change the |an-
guage of the Agreement Rules which are pertinent to the dispute. In
short, this case turns on the fact that Petitioner did not refute Car-
rier's asserted purpose for the work; accordingly, we found as fact
that the work was done for the purpose of nmaintaining the retarders.

In view of the foregoing, and on the whole record, we shal
deny the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute
are respectively Carrier and Employes within the nmeaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and

The claimis denied as per the Qpinion

A WARD

d ai m deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division
ATTEST: 4[(/. ZM—

Executive Secretary

Dated at Chicago, Illinois, this 15th  day of February 1974,



