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[rwin M, Lieberman, Referee

(Brotherhood of Railroad Signalnen
PARTI ES TO DISPUTE: (

) (The Chesapeake and Chio Railway Conpany
( (Chesapeake District)

STATEMENT OF CLAIM: Cl ai mof the System Conmittee of the Brotherhood

of Railroad Signalnen on the Chesapeake and Chio
Rai | way Conpany (Chesapeake District) that:

CaimNo. 1

(a) The Carrier violated and continues to violate Agreenents
the Chesapeake and Chio Railway Conpany has with the Signalman's O gan-
ization, particularly Rule 1 (Scope) and Rule 34 (Seniority District
Linmts) of the current Signalnmen's schedule Agreenent; and Article 111,
Section i of the February 7, 1965 (Stabilization of Enployment) Agree-
ment, when, on or about February LO 1971, it arbitrarily allowed,
diverted or otherwise removed work fromits signal enployes assigned
to this district; in particular, work involved in inprovements and/or
mai ntenance of the Carrier's MD Cabin interlocking plant Limts Located
in Cincinnati, Chio. As a result of such action, we now ask that:

(b) The Carrier be required to conpensate employes named
below at their applicable pro rata rates of pay and for a conparable
amount of tine that other than C& signal enployes wereallowed t0 per-
formthe work cited in part (a) of this claim Due to this being a
continuing violation, we request that said claimcontinue until such
time as the work involved in this dispute is conpleted and the Carrier
takes the necessary corrective actionto return such work to the juris-
diction of employes covered in above-nentioned Agreenents:

R S. Kennard, Signal Mintainer
W. B. Royce Assistant Signal Maintainer

(¢) The Carrier be required to conpensate the above-naned
employes at their applicable rates of pay and in a conparabl e amount
of time, including calls, that other than C&0 signal enployes devote
to maintenance and/or repairs of signal facilities cited in part (a)
of this claim such Labor to be determined after a1l work involved is
conpl eted and/or returned to C&0 signal enployes. (Carrier's File:
1-5G=-289)
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Claim No. 2

(a) The Carrier violated and continues to violate Agree-
ments, i ncluding past practice, this Carrier has with our O ganiza-
tion, particularly Rule § (Scope) and Rule 34 (Seniority District
Limts) of the current Signalmen's schedule Agreenent; end Article
IIl, Sec. i of the February 7, 1965 (Stabilization of Enployment)
Agreenent when, on or about May 4, 1971, the Carrier allowed signal
work of improving the Gest Street signal facility to be assigned to
persons who are not covered under provisions of the above-referred-
to Agreements. As a result of such action, we now ask that:

(b) The Carrier be required to conpensate signal employes
named bel ow et their applicable pro rata rates of pay and for a com=
parabl e amount of time that other then C&0 signal employes were, or
are allowed in the future to performwork cited in pert (a) of this
claim. Due to this being a continuing violation, as the work in
question has not been conpleted, we request said claimto continue
until such tine asthe work is conpleted and/or the Carrier takes the
necessary corrective action to return said work to thejurisdiction
of its signal employes:

H. D. Hizer RR ID No. 2280150 D. L. Helmintoller RR ID No. 2230281

R C Erwin " 2216286  Bryant Rushford " 2258121
Gl bert Cornwell " 2261223 L. T. Goins " 2280454
R L. Xelley " 230537 E. H Adkins " 231111
W R Alen " 2610391 R L. McCulley I 2611724

\ . .
(Carrier's File: L-5G=291)

QPINION OF BOARD: The dispute in this matter involves Carrier's
actions, in conjunction with three other Carrier's,
i n expanding end nodernizing certain facilities et Cineinatti, Chio.

Caim1l involves the installation of a new interlocking
facility endrelated facilities for two track circuits which extended
about 410 feet onmto B & 0O property end 20 feet on Carrier’s property.
These circuits had previously, by Agreement dated 1907, been serviced
and nmaintained by Carrier's Signal Departnent enployes. The new in-
stal lation end mai ntenance was perforned by employes of the B& 0
Railroad, in accordance with a new Agreenent, dated February 9, 1971
(which supplanted the 1907 Agreenent) between the Carrier, B & 0, €NO
& TP, and C U T.

Ve find no nerit in Petitioner's position with respect to
G ai m#1, since the new arrangement involved the return of work te
B & O employes which had been ceded by that Carrier in 1907. W have
taken the position in many Awards, going back to Award 643 in 1938,
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that a Carrier has no right to force another Carrier against its
will to permt work by the first Carrier on the second Carrier's
property. In other words, the Scope Rule cannot extend to work
that does not belong to Carrier.

In its allegations on both Clains, Petitioner refers to a
violation of Article I'll of the February 7, 1965 Job Stabilization
Agreenment.  Since there is no discussion of the applicability of
that Agreenent in the subnmission end no indication that this matter
wag timely raised on the property, we shall dismss this contention
(see Award 19370)

3y Agreenments between Carrier, the CNO & TP end C U T.,
dat ed Novenber 1933, which superseded earlier agreements goi ng beck
to 1902, Carrier was given the responsibility to construct and nain-
tain certain signal facilities at the crossing of CNO & TP tracks
with its own tracks area referred to in Caim#2, At about 1929,
Carrier constructed a facility, termed en interlocking plant, et
this location, Gest Street, on its property, which included two
tilting target signals. Fromthat tinme until the 1971 Agreement be-
tween the four Carriers was inplenmented, the work of maintaining the
two tilting target signals had been performed by Carrier's signa
employes, |t should be noted that the B & 0 does not operate at
this crossing and its closest trackage is sone distance away, appar -
ently several blocks at Least. In accordance with the February 1971
Agreement between the four carriers, referred to above, the two tilt-
ing target signals were retired end a newfacility was installed as
pert of the overall new interlocking operation, all work perforned
by B.&0 enployes, who also maintain the entire facility.

The record indicates that certain other employes of Car-
rier did participate in the work involyed in the nodernization pro-
ject; their activities were all on Carrier's property, but were re-
lated to the project.

The Organization argues that this work was i nproperly
renoved fromthe Carrier's enployes in violation of the Scope Rule;
that the Labor agreement including the Scope Rule antedates the 1971
agreement anong the Carriers ceding the work to B&) enpl oyes; and
that prior Awards of this Board support its position. Carrier urges
that it was inpractical to have the work of installing and naintain-
ing the new facility perforned in a piecemeal fashion by enployes of
nmore than one Carrier; and nmost inportantly that under many Board
Awards signal work within a joint interlocking plant belongs exclu-
sively to the signal forces of the Carrier having the contractua
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responsibility for the maintenance of such plant, in this case

B& O employes, It is noted that Carrier's argunent on the impract’e
caliry of dividing the work was not raised on the property end is ..
best en unsupported assertion.

W note that both Carrier and the Organization cite the
same Awards in support of opposite conclusions. After careful exame
ination of all these prior awards, we have selected several to illus-
trate the general thinking in analagous situations. In a recent Award,
with sonewhat differing factual basis, involving the sane parties
Award 19369, we said:

"Nunerous disputes have been before the Board where

two or nore rail Carriers have found itnecessary

end desirable to enter into contracts for the per-
formance by one of them of a joint or nmutual duty

or in other ways to share work required to be perforned.
It has been consistently held chat the work to be per-
formed under such circumstances falls to the Carrier
end its enployees who by reason of such Agreements be-
tween the Carriers, have the superior right or contrac-
tual duty to performit..... "

In Award 17160, we said:

"As a general proposition, the signal work within a
joint interlocking plant belongs exclusively to the
signal forces of the carrier having the contractual
responsibility for the maintenance of such plant."

In Award 11002, involving the installation end maintenance
of signal facilities by an agreenment which preceded the contract
bet ween respondent Carrier and the Organization, we said:

". . ..The work to be performed under these circunstances
falls to the Carrier and its employes Who by reason

of such agreenments between Carriers, have the superior
or contractual duty to performit.

The contract of 1924 between the two Carriers is in-
herently different from a contract between a Carrier
end some third party where the Carrier seeks to re-
nmove from under the contract work which it nust per-
formin the course of its operations and which was its
obligations to perform when the agreement with the
Signalmen Was executed."
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One of the early Awards, upon which many subsequent de-
cisions werebased is Award 3450. In that dispute we held that Car-
rier did not violate the Agreenent by abolishing certain positions
when work was relinquished to another railread. This concl usion
was based on the fact that the work in dispute had been given to
Carrier under en Agreement with the other railroad et a date pre-
ceding the Agreement with the Organization end the right to termin-
ate the Agreement was exercised by the other road. In Award 3904
the clai mwas sustained inadispute between the B & 0 end the Sig-
nalmen with the sanme logic es that expressed in Award 3450, except
that the Agreement with the Organization predated the new agreenent
between Carriers diverting the work, In that Award we said:

"In cases of this nature, closely conflicting ques-
tions of fact and interpretation should be resolved,
if possible, in favor of the enployes of the railroad
on whose property the work is to be done. Employes
of one railroad should not be permtted to perform
work on another railroad to the detrinent of the lat=
tar's employes unless it can be clearly shown that
they are entitled to do the work."

It is noted that the terms "contractual right" or "superior
right" as used in prior awards are ill defined and do not adequately
di stinguish between contracts anong Carriers or between the Carrier
and the Organization. It is our judgnent that both such types of
agreenents have equal weight; the agreenent which is first entered
into relating to the work must be controlling.

Based on the facts in Claim#2 end the reasoning expressed
inour prior Awards, we are of the opinion that Caimants herein were
deprived of their right to inprove the Gest Street Signal facilities.
Their Agreement with Carrier, es well es many years of practice, pre-
dated the 1971 agreenent among Carriers ceding the work to B& 0
enpl oyees; this action constituted a violation of the Scope Rule of
the applicable Agreenent.

V¥ note that the B & 0 and the C & 0 have the same overall
management. It is a well established principle in contenporary labor=
managemwent el ationships that it is highly desirable to avoid con-
flicts, particularly those which arise fromLack of communicatien,

An extension of this principle is that enployers generally discuss
contenpl ated changes in operations with their unions before the fact,
when such changes inpinge on enployes contractual rights, in en ef-
fort to avoi d controversy, Had such practice been enployed in this
case, in our judgement, the entire conflict mght have been avoi ded,
including the substantial attemndent expenditures of time and noney.
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Asg i ndi cated above we shall denyClaim #1. W shall sustain
Caim#2 with the understanding that B & 0 sisnal employees have t he overal |
resoonsibilitv for the interlocking facility. Therefore the remedyin
Part (b) of aim# is restricted to the work involved in the retirenent
of the two tiltineg tarcet siwmals and only new construction, i f any, at
t hose | ocations.

FINDI™e:  The Third Division of the Adjustment Board, uwen the whol e
record and all the evidence, finds and hol ds:

That the narties wai ved oral hearing;

That the Carrier and the "moloves involved in this disoaute are
resvectively Carrier and Fmoloves Within the meaning of the Railway Labor
Act, asavvroved June 21, 1o3h:

That this Division of the Adjustnent Board has jurisdiction
over the diswmte invol ved herein: and

That the Asreement vasvi ol at ed.
AWARD

Caim#1 18 denied: Caim# is sustained to the extent orovided
inthe ovinion,

RATIONAL RATLRCAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: A/ 1

Executive Secretary

Dated at Chicago, Illinois, this 15tk  day of March 1974.



Serial No. 281
NATI ONAL RAILROAD ADJUSTMENT BOARD
TH RD DI VI'SION
| NTERPRETATION NO. 1 TO AWARD NO. 20181
DOCXET NO  SG 19835
NAME OF ORGANIZATION: Brotherhood of Railroad Signal men

NAME OF CARRIER: The Chesapeake and Ohio Railway Conpany
(Chesapeake District)

Upon application of the representatives of the Employes invol ved
in the above Award, that this Division interpret the sane in light of the
di spute between the parties as to the meaning and application, as provided
for in Section 3, First (m) of the Railway Labor Act, as approved June 21,
1934, the following interpretation is made:

After careful review of the petition of the Organization for an
interpretation of Awards 20181 and 20511, and Carrier's response thereto,
we find that the Organization's understanding of the intent of the two
Awards is erroneous.

V¥ indicated in both of the Awards a careful restriction of the
work in dispute to that which related only to the replacenent and subse-
quent maintenance ". . ., involving the new facilities replacing the tilt-
ing target signals at Gest Street." The Awards did not contenplate any
other work in the overall project accruing to Caimants. As we exam ne
the record herein, it seems that the work has been adequately defined in
Carrier's letter dated April 3, 1975 as that involving eight signals which
replaced the tilting target signals at Gest Street together with certain
specified appurtenances. It was not ourintention to include within the
remedy any other work on the interlocking facility, and certainly not "all
signals and rel ated equipment between C& 0 Mle Post 0 and M|e Post 8.2",
or work on C& 0 No. G| and C-2 tracks between Gest Street and C& 0 Mle
Post 0.

Referee Irwin M Lieberman, who sat with the Division, as a
neutral nenber when Award No. 20181 was adopted, also participated with the
Division in nmaking this interpretation.

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: _4{{/ M

Executive Secretary

Dated at Chicago, Illinois, this 13th day of February1976.



