NATIONAL RAI LROAD ADJUSTMENT BOARD
Award Number 20198
THIRD DIVISIOR Docket Nunber Mw-2018L

Frederi ck R Blackwell, Referee

Br ot her hood of Mai nt enance of Wy Employes

(
PARTI ES TO DISPUTE: (
(The Kansas City Southern Railway Conpany

STATEMERT OF CLAIM: C ai mof the System Conmttee of the Brotherhood
that :

(1) The suspension of four (4) days |nposed upon Laborer
Al bert Como, Jr. was unwarranted and im viol ation of the Agreenent
(SystemFil e 013.31-115).

(2) The personal record of the clainmant be cleared of said
suspension and he be allowed thirty-two (32) hours of pay at his
straight time rate in accordancewith Rule 13-2.

OPI Nl ON OF BOARD: This discipline case is simlar to the one in

Award 20197 in which an absence due to

sickness led to 8 fourday suspension under Rule 5.1 of the Agreement
and Rule 25 of Carrier’s Rules and Instructions. Here, the absence
leading to discipline was allegedly caused by a disabled autonobile.

In both dockets the O ai mants wereabsent on Monday, a work day,

under 8 rule which required employes to give notice to Carrier of

the reason for an absence not |ater tham “the close of the third day
they are unable to report.” (Pale 5.1 of the Agreement) By wusing

cal endar days, which included the two rest days prior to Mnday, the
Carrier concluded that the Claimnt’s giving noti ce oh Tuesday was the
fourth day and therefore not in conpliance with the rule. The Employes
say the Tuesday notice was satisfactory because the rule refers to
work days rather than calendar days.

In accord with our Qpinion in Award 20197, we
shal | first state that Rule 5.1, being an Agreenent Rule, is para-
mount to Rule 25 which is 8 Carrierunilateral operating rule. W
al so conclude that work days are contenplated by the three-day notice
provision of Rule 5.1 and, thus, we reject Carrier'stheory that the
period for notice is conputed by reference to cal endar days, including
rest days. Rule 5.1 reads as fol |l ows:

"Bmployees Wil not lay off wi thout obtaining
perm ssion from their inmediate superior, except on
account of sickness or for other good cause, in which
event they shall notify their immediate superior not
| ater than the close of the third day they are unable
to report. Except also that foremen wili notify their
superiors inmediately, preferably in advance, in order
that relief may be provided.”
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we ccme how to the facts of this case as reflected in
the hearing record. The Claimant here, |ike the Claimant in
Award 20197, worked on Friday, QOctober 29, 1971, observed
rest days of Saturday amd Sunday, and, wthout notice to Carrier,
did not report for work on Mnday, Novermber 1. \Wen he reported
for work on Tuesday, he was given a witten suspension of four
days for | aying off w thout permission, The reasonfor suspensi on,
8s testified to by his For-, was that: "He had m ssed over
three days. He reported back the fourth day." The Foreman al so
said that Caimnt gave sickness as the reason for the absence.
However, the Caimant denied this, saying that he had had car trouble
and that he had no noney to cab to work. Carrier's Roadmaster cON-
firmed that, a few days after the absence, the O aimant had said car
troubl e had caused the absence.

In appraising the foregoing, and the whole record, we
concl ude that Caimant's absence was due to car trouble, Despite
Sone testinmony that Claimant had changed his story from sickness
to cartrouble as the cause of absence, Claimant's st at enment about
car trouble was never seriously challenged by the Carrier. W
conclude further that O aimant gave Carrier notice of his car
trouble within the time limt of Role 5.1, for, 8s previously
i ndi cated, the three-day notice provision of the rule refers to
work days rather than to cal endar days. Consequently, Caimant's
giving notice to carrier on the day follow ng his absence constituted
conpliance with the rule. Finally, we note that, while the suspension
was initially based on Carrier's cal endar day theory, the Carrier
al so contends that Claimant's car trouble was not "good cause™ within
the neaning of Rule $.1. W reject this contention also. In the
absence of 8 clear showing of alternate transportation to work, it
coul d not reasonably be said that car trouble is not good cause for
a one-day absence fromwork. The role of the automebile in American
work life is too well known to require discussion

In view of the foregoing, we shall sustain the claim

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;
That the Carrier and the Employes i nvolved in this dispute

are respectively Carrier and Employes within the meaning of the Railway
Labor Act, as approved June 21, 193u;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

The Agreenent was viol ated.

AWARD

O ai m sust ai ned.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
MT_MM
xecutive Secretary

Dated at Chicago, Illinois, this 29th day of March 1974.



