NATIONAL RATLROAD ADJUSTMENT BOARD
Awar d Fumbey 20209
TH RD DIVISION Docket Number CL- 20253

Frederi ck R Blackwell, Referee

Rr ot her hood of Railway, Airline and Steamship
Cl erks, Freight Handl ers, Expressand
( Stati on Employes
PARTIES TO DISPUTE:

[Pacific Fruit Express Conpany
STATEMENT OF CLAIM Caimof the System Conmttee of the Rrotherhood

(GL-T343)t hat :

(a) The Pacific Fruit Express Company viol ated the current
Clerks' Agreenent when it permtted enploye Cordon W Smith to displace
enploye R L. MeArthur fromPosition Rl Agent Cerk; and,

(b) The Pacific Fruit Express Conpany shall now be
required to conpensate M. McArthur for all earnings made by M. Smth
on Position R 1 beginning August 19, 1971 and continuing until the
former is placed thereon.

OPINION OF BOARD: The Employes construe Rule 9 (e) of the Agreenent to
provide that "an enploye returning from any type of

| eave absence nust, if he desire8 to displace, do so prior to returning
to his regular position. omee he returns to his regular position all
di splacenent rights are forfeited." The Carrier &s not contest this
construction of the rule, but asserts that arole violation has not
been denonstrat ed.

certainf act s are not di sputed. On August 12, 1971, the
Cl ai mant was awarded the position of N1 Cerk, which had been bulle-
tined onAugust 6 but which was not scheduled to be aworking position
until August 19. However, before C ai mant worked the position, the
Carrier honored the displacenent notice of Mr. GordonSmith, who was
senior to Caimnt and who was on vacation during the bulletin of ®-1.
M. Smth, the incumbent Of the position of Chief Cerk, returned
fromvacation and worked the Chief Cerk position on August 17 and 18,
1971; he then went to Rl on August 19, the first day it was schedul ed
to work.

The issue to be resolved, under the Buployes' theory, is
whether M. Smth did in fact workhis Chief clerkposition before he
| Ssued his displacement notice in respect tothe Rl position. In
initiating the claimonthe property, the Caimnt asserted that the
Smth displacement notice was not issued until August 19, although he
had worked on his Chief Cerk position for the two previous days of
August 17 and 18. The Carrier's District Agentin denying the claim
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controverted August 19 as the date of the displacenment notice and
established that it had in fact been issued on August 17; in addition
the District Agent asserted that M. Smth "returned from his schedul ed
vacation Tuesday, August 17, as Chief Cerk and inmediately displaced"
to position Xi-1. This | atter poi nt wasthe subject of further elabora-
tion in a February 18, 1972 letter by carrers hi ghest officer:

™ . . . thisis not an ordinary case of an

employe returning fromvacation and goi ng back

to his own job and then waking up, so to speak,

and wrongfully displacing a junior_person froma

job assigned during his absence. This is rather

the exceptional type of case that proves the rule

i nasmuch as the senior mam returned, saw at once that
a job -1 had been advertised to start two days
thereafter, exercised his seniority right inmmediately
to I-1 and stayed on his own job until N-l connenced
at which tinme he pronptly assuned it.

In appraising the foregoing, endthe whole record, we find
no basis for concluding that thesequenceof Mr.Smith's actions
on August 17 was return to work firstand issuance of displacenent
notice afterwards. The Employes' Subm ssion argues fromthe concl usion
that such sequence di d obtain factually, but nowhere do they cite any
evidence to support or explain the conclusion. |ndeed, except for
the Claimnt's erroneous statenment that the d|splacenent notice
occurred on August 19, the Employes have subnitted no infornation at
allabout the timng of M. Smth's di spl acenent notice in relation
to his commencing work on the Chief Cerk position on August 17.
Consequent |y, for lack of evidence in support of the essential fact,
we shall dismss the clam.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, £inds and hol ds ;

That the parties waived oral hearing;

That the Carrier and the employes i nvolved in this dispute
are respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 193k;

~ That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and
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The claimis dism ssed.

AWARD

Caim di sm ssed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: ‘. .
Executive Secretary

Dated at Chicago, Illinois, this 1lth day of April 1974.



