NATI ONAL RAI LROAD ADJUSTMENT BOARD
Awar d Numbexr 20212
TH RD DI VI SI ON Docket Nunber TD-20212

Joseph A Sickles, Referee
(American Train Dispatchers Association

PARTIES TO DI SPUTE: (
(Burlington Northern Inc.

STATEMENT OF CLAIM daimof the American Train D spatchers Association
that:

(a) Burlington Northern Inc. (hereinafter referred to as
"the Carrier"), violated the effective Agreement between the parties,
Article I(a) and I(b) thereof in particular, when it required and/ or
permtted a person not within the Scope of said Agreement to perform
work covered thereby on March 20, 1971.

(b) For the above violation, the Carrier shall now be re-
quired to conpensate the senior available extra train dispatcher in
Carrier's Mnneapolis, Mnnesota train dispatching office one day's
conmpensation at the pro-rata rate of pay applicable to assistant chief
di spatchers for Mrch 20, 1971

(c) In the eventno extra train dispatchers were avail able
for service for said assignment, the Carrier shall then be required to
conmpensate the senior available regularly assigned train dispatcher in
the Mnneapolis, Minnesota office observing his assigned weekly rest
day at the time and one-half rate of pay applicable toassistant chief
di spatchers for Mrch 20, 1971

(d) The identity of the respective individual claimnts
shal | be deternmined by a jointcheck of the Carrier's records

OPINLON OF BOARD: The Organization alleges that Carrier violated its
Scope Rul e when an enpl oyee, not covered by the

agreenent, issued a message which required that three cars be distributed

from Mandan, North Dakota. One car was to go to Medina and two cars to

W ndsor.

Caimnt cites a nunber of Awards which have sustained its
position, such as 1015, 1828, 2316, 14219 and 14911. It also notes a
number of Awards rendered by Public Law Board No. 588 (Dolnick), and
Awards of this Division by the same Referee which are to the contrary.
However, the Organization suggests that a study of the adverse rulings
demonstrates that the Referee interpreted the wong |anguage, ignored
appropriate |anguage, and contradicted himself. In addition, O aimant
invites our attention to its dissents in recent Awards 19908 (Black=-
wel |) and 20016 (Lieberman).
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Carrier argues (amomg other defenses) that the instant case
has been settled in its favor. In addition to citing the nunerous
Public Law Board and Third Division Awards of Referee Dol nick, Awards
19794 (Dorsey) and 19908 (Blackwell); Carrier notes that Referee
Li eberman, in Award 20016, considered the same Rule of these sane
parties, as well as the same arguments and sane cited authority, and
denied the claim Accordingly, Carrier suggests that the doctrines

¢of Stare Decisis and Res Judicata are dispositive of the issue. The
Scope Rule states:

"(a) SOOPE

This agreenent shall govern the hours of service and
wor ki ng conditions of train dispatchers.

The term "train dispatcher' as herein used shall in-
clude all train dispatchers except one chief train

di spatcher in each dispatching office who is not reg-
ularly assigned to a shift performng train dispatchers
wor k.

NOTE: A weekly rest day shall be assigned to each
excepted chief train dispatcher position as
a part of the weekly schedule of work for any
train di spatcher assignnent.

Relief of excepted chief train dispatchers
for their annual vacation, and other tenpo-
rary periods of absence fromtheir positions,
shall be made by qualified train dispatchers
from the office involved.

Any permanent appointnent to the position of
excepted chief train dispatcher shall be nmade
fromtrain dispatchers holding seniority as
such, on the sanme seniority district.

(b) DEFI NI TI ON OF CHIEF AND ASSISTANT CH EF DI SPATCHER
PCSI Tl ONS

Positions of chief and assistant chief train dispatchers
shall include positions in which the duties of incunmbents
are to be responsible for the novement of trains on a
Division or other assigned territory, involving the super-
vision of train dispatchers and other sinilar enployees;
to supervise the handling oftrains and the distribution
of power and equi prent incident thereto;, and to perform
related work;"
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The parties have subnmitted a multitude of Awards and de-
tailed argument for our guidance, all of which has been considered
at. length, including the vigorous dissents in Awards 19908 and 20016

In Award 19908, the Board considered an instruction to pick

up cars. In viewing the Scope Rule in the *",.. nost favorable view
possible to Petitioner's case.", the Board was "... not persuaded to
Petitioner's viewpoint."  The Board concl uded:

"Itis our viewthat, as a matter of |anguage inter-
pretation, the foregoing Public Law Board and Third

Di vi sion Awards concluded that work instructions to
pick up cars were not covered by the | anguage now be-
fore us. And while we observe that the conclusion of
these prior awards is not self-evidently the only con-
clusion that could have been reached, we believe the
same Statenent could be made if a contrary conclusion
had resulted. Thus, while the decision of these prior
Awards is one on which reasonable mnds coul d disagree,
we do not believe those Awards ate so pal pably errone-
ous as to render themof no precedential value. Conse-
quently, while we have viewed Petitioner's case inits
most favorable light, we are nonethel ess constrained to
concl ude that the work of issuing instructions to pick
up cars is not distribution of equipment incident to
the supervision of handling the train as provided in
Rul e 2(b). For a simlar result, also see Award 19794
(Dorsey).”

In Award 20016, concerning these same parties, the Board con-
sidered a message to pick up enpty cars. The Board noted that:

"Petitioner asks us to reverse the reasoning in a long
series of Awards all of which hold that issuing orders
for picking up and setting out cars is not work which
bel ongs exclusively to Train Dispatchers under the

Scope Rule quoted above. The Organization cites Awards
No. 43 and 45 of Public Law Board No. 588, anong ot hers,
in support of its position. W note that in both of
those Awards the messages were specifically not ordinary
and custonary nessages to pick up and set out cars, as
was the case in the natter before us.

A review of the prior decisions and the arguments presented
by Petitioner do not persuade us that our reasoning in al
the earlier cases was in error. In our judgnent the nessages
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"involved herein were neither train orders nor did
they involve distribution of power and equi prent;
sending nessages to set out or pick up cars is not
wor k whi ch bel ongs exclusively to Train Dispatchers
under the Scope Rul e above (See Award No. 4 of Pub-
lic Law Board No. 588, Award No. 5 of Public Law
Board No. 629, Award 19794 and nany others."

In the Dissent to Award No. 19908, the Organization noted
the absence of a conplete endorsenment of the conclusions reached in
the Dolnick Awards, and stated that an in-depth study shoul d have
been wade to resolve the issue and/or conflict.

A simlar dissent was appended to Award 20016.

The Board, in this Docket, has thoroughly reviewed - at
length = all Awards, arguments and contentions advanced by both par-
ties. W note that the nore recent Anards have not concurred with the
Organi zation's position, even though Train Dispatchers' Scope Rules are
i dentical or very simlar on all carriers.

The Organization asserts that this Docket is factually dif-
ferent than Awards 19908 and 20016. Here, the message required a car
distribution, whereas the issue in Awards 19908 and 20016 was confi ned
to picking up cars. As we view the |anguage of the Scope Rule before
us, the factual differences do not aid the Organization, and we do not
concur that they constitute a valid basis for us to distinguish this
case from the prior Awards.

After considering all portions of the Scope Rule, we are un=
able to find that this Docket presents concepts which have not been
advanced to, and thoroughly considered and rejected by, this Board in
numerous recent determnations;, the nost recent of which concerning
this Carrier.

We are unwilling to overturn the precedents, absent a show
ing that the rulings are pal pably erroneous. W are not able to nake
such a finding in this case.
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FINDINGS: The Third Division of the Adjustnment Board, upon the
whol e record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dis-
pute are respectively Carrier and Employes within the neaning of
the Railway Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdic-
tion over the dispute involved herein; and

That the Agreenent was not violated.

A WARD

d ai m deni ed.

WATTIONAL RAI LROAD ADTUSTMENT ROARD
By Crder of Third Division

Ammw
Executive secretary

Dated at Chicago, Illinois, this 11th day of April 1974.



Labor Menber's Di ssent to Award 20212, Docket TD-20212
(Referee Sickles)

The Majority has failed to conply with the requirements of the Railway
Ladbor Act which created the Adjustment Board for the express purpose of
settlement of disputes growing out of the interpretation or application of
Agreenents.

Award 20212 bottons its deci Si on on Awards 19908 and 20026whi ch i nvol ved
clai ms factually different fromthe instant claim Award 20212 recogni zes
this difference stating "Here, the message required a car distribution, whereas
the issue in Awards 19908and 20016was confined to picking up cars".

The Agreement | anguage before the Board i n Docket TD~-20212 for interpre-
tation Was "to supervise the handling of trains and the distribution of power
and equi pment i nci dent thereto". (Emphasis supplied)

Not wi t hst andi ng Award 20212 recogni zi ng the cl ai min Docket TDw20212
presented a question or issue involving "car (equi pnent) distribuion", the
claimwas denied on the precedent of Awards wherein the Board held that picking
up and setting out cars was not distribution of equipnent. (See the Dissents
to Awards 29908and 20016wherein the conflict within Third D vision and Public
Law Board No. 588 Awards is pointed out along with clear evidence that the
ultimte, though not universal, holding that picking up and setting out cars
is not distribution of equipnment was an erroneous determnation).

The Mpjority in Award 20212 In its zeal ous disposition of the claimon
the basis of prior Awards, which are not applicable, has either failed to
performthe Board's function, which is to settle disputes by interpreting
the Agreement, or exceeded the jurisdiction of the Board granted by the Railway
| abor Act by renoving language fromthe Agreement which is not a duty, function
or purpose of the National Railroad Adjustment Board under the provisions of
t he Railway Labor Act, as amended.

Avward 20212 is, at the very best, a nullity and I most vigorously dissent.

J« P. Erickson
Labor Menber



