RATIONAL RATILROAD ADJUSTMENT BOARD
Award Number 20222

THIRD DIVISION Docket Wumber MW-20090
Dana E. Eischen, Referee
(Brotherhood of Mai nt enance of WAy Employes

PARTIES TO DISPUTE: (
(Louisville and Nashville Railroad Company

STATEMENT OF CLAIM: Claimof the SystemCommittee Of the
- Br ot herhood that:

(1) The carrier acted improperly, arbitrarily, capriciously,
Wi thout just and sufficient causeand on the basis of unproven charges
when it denoted Machine (perator 0. Bel| and took away his seniority
as 8 Rank 3 Machine(perat or (SystempPile 1-12/D-103878 E- 306018) .

(2) M. 0. Bell's seniority asaRank 3 machine operator be
restored and uninpaired and that he be paid at the tanper operator's
rate for all tine, including overtime, that is worked on the tanper
assigned t 0 Gang No. 151 from November 10, 1971 until he i s returned
to work as a Rank 3 machine operator with seniority 8s such uninpaired.

OPINION OF BOARD: Caimant, M. 0Odom Bell entered Carrier'sServi ce on

Sept enber 5, 1541 and was pronmoted to position 8s
Rank 3 Machine Oper at or on Fovember 15, 1956. On Decenber 13, 1969,
Claimant Bel | wasassi ?ned t 0 operat e a Plassermatic Tamping MAChi ne,
?s tkt)].edsuccessful applicant for the operator's job when advertised
or bid.

The tanpi ng machine operated by Claimant was taken out of service
at noon on November %, 1971 forthe installation of a new lining devi ce.
The machine was serviced and tested by Carrier's Mechani zed Equi pnent
Mechani ¢ and a servicerepresentative of the Plasser Company, mar-
facturer of the machine. The machi ne was pl aced back in servicebefore
noon on November 9, 1971, al though the Plasser representative and the
mechani cs noted that atanper foot rubbed against 8 grease fitting on
the lining device when the machine was tested. Despite this observed
condi tion, these service personnel turned the machine over to O ai mant
wi th an adnmonition to be careful and particularly cbservant of the
lining devi ce operation. The record indicated t hat the Plasser re-
presentative and the mechanic planned to adjust the machine to
elimnate the grease fitting problemlater in the day.

The machine was used to tanp some 80 rail |engths under observa-
tion of the mechanic, the service representative and Carrier's Assist-
ant Division Engineer, all three of whomthen departed the job site.
ShortI% thereafter, the Assistant Division Engineer was notified
that the tanping machine had broken down and upon inspection the
lining devi ce on the tanper was found to be badly damaged.



R
I .“_:;

Award Number 20222 Page 2
Docket Number MW-20090

On November 11, 1972, Carrier charged Claimant W th responsibility
for the danmage, failure to performroutine servicingand M NOr repairs,
and not being able to operate the machine to obtain produceabl e
quality and quantity of work. Follow ng an investigative hearing on
Novemberl9, 1971 Carrier denot ed Claimant fromhis position 8s
Rank No. 3 operator by correspondence reading in pertinent part as
follows.

"LOUISVILLE AND NASHVILLE RAl L ROADCOMPANY
O fice of Superintendent

Evansville, Ind.,Dec. 10, 1971

M. Odom Bel |
Machine Qper at or

The attached Discipline Bulletin Ne. 315 refers to you iathe
cageOf your responsibility in connection with damage which
occurred to the lining device on the tanper which you operated
onNovember9, 1971, failing to performail routineservi cing
and mnor repairs to keep his machine in 8 proper and safe
operating condition, and not being able to operate his machine
to obtain the quantity and quality of work the machine is
capable of producing.

It is hoped that you have profited fromthis experience and
that in the future you will take every precaution t0 see that
this type incident does not recur.

J. R Parsons, Jr.
Super i nt endent

Discipline Bulletin ¥o. 315, referred to above, reads 8s foll ows:
LOUISVILLE AND NASHVILLE RAl LROAD COMPANY
O fice of Superintendent
Evansville, Indiana
Decenmber 10, 1971
DISCIPLINE BULLETIN NO. 315
A Machine Qperator has had his Rank 3 seniority taken fromhim

for his responsibility in connection with damage to his machine
and failing to perform81l.1 routine servicing and minor repairs
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to keep his machine in aproper and safe operating condition,
and not being able to operate his machine to obtain the
quantity ofthe work the machine is capable of producing.

J. R Persons, Jr.
Superint endent "

The Organi zation herein contends that the charges against the Claimant
were nNot supported by the evidence presented at the investigation and
that, consequently, Carrdier disciplinary denotion was inproper, arbi-
trary, capricious and wi t hout cause. Carri er maintainsthat Claimant
received & fair and impartialinvestigation, that substantia evi dence
was adduced to prove Caimant’'s negligence and that the claim nust
accordingly be denied.

In Award 13179 (Dorsey) the function of this Board was enunerated
in cases Of thi s type,as determining whether: (1) C ai nant was
afforded 8 fair and impartial hearing; (2) the £inding of quilty 8s
charged is supported by substantial evidence; and (3) the discipline
inposed is reasonable. There is no dispute herein regarding the
fairness of the hearing; but the evidentiary question, and concomi -
tantly the reasonabl eness of the discipline, cannot be SO summarily
dismssed on the basis of this record.

As to the first el enent oft he char ges against Claimant, t he
uncontroverted recordShows that there were no witnesses to the
machi ne breakdownexcept C ai mant. Claimant testified that he was
runni ng t he machi ne on eutomatic and that the | ining devi ce was
damaged by 8 tamper foot striking the above-nentioned grease fitting.
The carriersservi ce mechani ¢ and the Plasser representative each
testified that the qamage to the [ining device, Ln their judgment,
coul d have occurred only by claimant overridi ng t he automaticfeatures
and manually depressing the squeeze pedal while raising the unit.
(Emphasis added.) These testinonial accounts are the sol e evidentiary
data in the record on the issue of causation.

It must be observed that the two Carrier wtnesses on this point
have a denmonstrable interest in a finding that Caimnt's aceount of
causation of the damage is incorrect. This interest does not disqualify
themas witnesses but it &s render their testimomy subject to nost
careful scrutiny. Ia this connection, neither of the Carrier wtnesses
wera present when the danage occurred and their testinony as to whet her
Claimant manually overrode the automatic device necessarily is
specul ative and conjectural.
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On the charges of failure to performservices and maintain
production, carrier presented testinonial evidence fromthe Mechanized
Equi prent Mechanic and others. The record discloser, however, that
Cai mant had operated the machine in question fromDecenber 13,1969
until the date of damage on November9,1971without oral or written
conplaint to himfromthe Carrier regarding his performance. Mreover,
Claimant’s direct supervisor, Foreman A L. Fingers, testified that
Claimant 's servicing of the machine and quantity and quality of work
were satisfactory. Reverting to the evidentiary standards set forth
in Award 13179 supra, We nmust comelude that the placing of responsi-
bilityfor the damaged machi ne upon ¢laimant i S not on this record
sust ai nabl e by substantial evidence. Nor &es the evi dence substan-
tially support Carrier’'s finding that C ai mant wasdeficient gn Service
or production. Accordingly,part (1) of the clai mnust be sustained.

In part (2) of the claim Claimant Seeks, in additionto restored
status, payment at the operator’'s rate forall time, including over-
time since Novermber 10, 1971 until he 1s returned to operator’s
status. Claimant apparent|y has been enpl oyed in another capacity
by Carrier since his denption. Accordingly, we will nodify part (2)
of the claimby awarding that Mr. Bell's seniority as a Rank 3machine
operator be restored and wnimpaivredand that he be paid the difference.
bet ween what he woul d have earned as the operator of the tamping
machi ne assigned to Gang No. 151, including overtine, and what he has
earned as an employe of Carrier fromRovember 10, 1971 until he is
returned to work as aRank 3nachi ne operator with seniority as such
unimpaired,

FINDINGS: The Third Divi sion of the Adjustment Board, upon the whol e
record and a1l the evidence, finds and hol ds:

That the parties waived Oral hearing;

That the Carrier and the Employes i nvol ved in this di spute
are respectively Carrier and Employes within t he meaning oft he Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenent wasviol at ed.
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AWARD

_ Caimsustained to the extent and in the manner set
forth in the QOpinion.

RATICNAL RATIIROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: %
ecut ve Secr etary

Dat ed at Chi cago, Illineis,this 30th day of  April 1974,



