NATIONALRAITROADADJUSTMENT BCARD
Award Number 20227
THIRDDIVISTON Docket Humber a-20151

Irwin M, Lieberman, Referee

(Brotherhood of Railway, Airline and Steamship
( Clerks, Freight Handlers, £xpress and
{ Station Employes
PARTIES TO DISRITE: (
(Chicago, Milwaukee, St. Paul and Pacific
( Railroad Company

STATEMENT OF CLADM: Claim of the System Comnittee of the Rrotherhood
(GL-7247) that:

1) Carrier violated the C erks ' Rules Agreement When it
failed to afford employe L. Kas a fair and Zmpartial investigation
and assessed a ~“(C-day suspension arbitrarily and without :ust cause.

2) Carrier shall be required to clzar the record of employe
L. Kas and ccapensate her for all time lost.

3) carrisr shall be required to Pay cn the total amount
claimed in Item 2 above, 7% as interest commencing December 18, 1971
and compounded annually until the cl ai m is paid in full.

OPINION OF BOARD: Claimant, a conptoneter operator, was charged with

being tardy for work on November 24, 1971 and for
being absent on Hovezber 25, 1$71. Following an investigation,held
on December 7, 1371 she was found guilty by Carrier and assessed a
sixty-day suspension.

Petitioner asserts that ¢laimant was not afforded a fair
and izpartial investigation and further that the evidence presented
at the investigation did not warrant the discipline which is
characterized as %eing arbitrary and without Just cause. These
contentions are denied by Carrier.

Carrier's hearing officer in this dispute subjected himself
to scrutiny and complaint fcr barring certain questions put to
witnesses in cross sxamipation by Claimant's representative and also
for allegedly refusing to answer certain questions put to aim. Our
review of the transcrint of the nearing reveals that the hearing
officer’'s conduct was far fron sxemplary; he iid bar certain questions
as zaot being relevant to the investigation with great adamance, when
these questions appeared to ve at worst tangentiaily r=l=vant and
not wholly ‘nasorooriatz, However, we do not conclude that this
conduct significan<ly prejudiced ¢laizant's rights to a fair trial

i £

under all the circumstances. Two recent swards invol-ing <he same
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varties, Awards 2¢01k and 20143, were cited by the Organization in
support of this arguzent. A study of those Aiwards however, reveals
obvious flagrant aisconduet on the part of the hearing officer,
which is apparently substantially different from the conduct of the
hearing cfficer in *his dispute. Further, Petitioner argues that
the investigating officer erred when he personally refused to
answer questions sertaining to the charges. %e note that the
attempts to question the nezaring officer were generated by an
argument oertaining to nhis rulings on relevance of testimeny and
appeared to be unrelated to the sudbstarce of the hearing; further
thers Was no indiecaticn at that time or at any time in the hearing
or thereafter as to why the hearmg officer was needed as a witness.
lccerdingly, conforaing to our reasoning exrressed in award 15614
involving the same Jai-ties, we must reject the argument pertaining
to the refusal to answer guestions.

Patitioner's argument on the merits of this 4ispute suggest

nat the offznse cc:::utad ‘by ciraimant, "standing alcne" does not
.,..st:.f‘:.r sinTy-diay suspension. Thers IS NO dispute that Claizant,
vr'no regularly revorzad for work at 5:25 A,M. <televhoned her superior

t ©:25 A, On November 24th stating that she had overslept and
2ame 5o work at 10s30.1:M. Ther=s also IS N0 distute that Claimant
was atsent ON Ifovember 2¢ 1371 alihough there are cenflicting
reasons for the absence in the reccrd. For this r=zas :a it is clear
that there was sufficient svidence to support the finding cf guilt
sy Carrier. Once the guilt of Claimant is established it is procver
for Carrier to evaluate the work record of the employe in assessing
3 tenalty; In fact -anicns frequently laud the ccrcest of progressive
iiscinline asS both appropriate and equitable in deterring rule
infracticns. INn +his case Claimant's record indicated a long aistory
of warnirzs for repeated tardiness and absent=eism culminating in a
thirty-day susrersicn on June 2z, 1970. Under these circumstances
Carrier's :apositicn of discipline in the instanz case seems quite
reasonable, There iz no basis In the record nerein to cause us to
intervene and upsat -ne Carrier's praver exercise cf discretion.

TODTGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and holds:

That the Tartias waived oral hearing;
That the Carrier and the Tzpleyes invelved in this dispute

are respectively Carrier and Taployes within the zeaning of tbe Raiiway
Zabor ict, as aprroved June 21, 193k;

iy
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That this Division of the Adjustsent Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.
AWARD

Claim denied.

NATIONAL RAILROAD ADJUSTMENT BOARD

By Order of Third Division
ATI‘EST:_M: M

Zxecutive Secretary

Dated at Chicago, Illineis, this 30th day of April 1974.



