NATIONAL RAILROAD ADJUSTMENT BOARD
Award Nunmber 20259
THRD D'VISION Docket Number CL-20236

Frederick R Bl ackwel |, Referee

Brot herhood of Railway, Airline and Steanship
C erks, Freight Handlers, Express and
( Station Employes
PARTIES TO DI SPUTE: (
(Paci fic Fruit Express Conpany

STATEMENT OF CLAIM_ O ai mof the SystemcCommitzee of the Brotherhood
(GL=7354)t hat :

(a) The Pacific Fruir Express Conpany violated the O erks
Agreement when on August 27, 1970 it inproperly abolished Position C=
149 Iceman; and,

(b) The Pacific Fruit Express Conpany shal | now be required
toal | oW employe D. F. Gochenour ei ght (8) hours additional compensa=
tign at 5%}e of Ic- for each date August 28, 29, 30, Septenber 2, 3
and 4, 1970.

CPINION_OF BOARD:  On August 24, 1970, a strike occurred in the vege-
table fields in the vicinity of salinas, California;
as a result, on August 26, to be effective August 27, the Carrier gave
the Claimnt sixteen (16) hours notice of abolishnent of his position
as Iceman C-149 at Counci| Bluffs, lowa, a point about 2,000 mles from
Salinas., The notice expressly stated that "Due to current serike...in
Salinas" the work of G 149 "no | onger exists.” The Claimant was re-
called to work on Septenber 5, 1970, and again advised that his position
woul d be abolished, effective September 11, 1970; in this instance, the
Carrier gave five (5) days notice of the abolishment. Under date of Sep-
tenber 8, 1970, the Claimant filed claimfor time |ost between August
26 and September 5, om the ground that Carrier should have given five (5)
wor ki ng days advance notice of the abolishment and that Carrier had vio-
lated Rule 13 (Reduction In Force) by giving only sixteen (16) hours no=-
tice of the abolishnment. The carrier's defense is that the prevailing
facts entitled it to use the sixteen (16) hour notice provision in Rule
13(b) in lieu of the five (5) day notice provision in Rule 13 (a). Rule
13, in pertinent part, reads as fol | ows:

"REDUCTION | N FORCE

Rule 13 (a) Advance notice in Wwiting of not Less than
five (5) working days will be posted on bul | etin boards
or places accessible to employes af fected of proposed
reduction in re?ular and bul | etined positions in al
classes. Wen torces are reduced, seniority rights shal
govern.
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"(b) Not nore than sixteen (16) horns' advance

notice will be required of reduction in force under
energency conditions of flood, smow Storm hurricane,
earthquake, fire or strike, provided the Conpany's
operations are suspended in whole or in part and pro-
vided further that because of such emergency the work
whi ch_woul d De per formed by the | ncunbents of the posi -
tions to be abolished or the work which would be per-
fornmed by the employes | nvol ved I n the force reductions
no longer exists or c-t be perforned.”

Paragraph (b) is an exception to paragraph (a) of Rule 13 and,
since the Carrier invoked the exception, the burden is upon the Carrier
to show that the requisite conditions which make the exception applicable
do in fact exist. In Award 15858, involving the same text as Rule 13(b),
this Board said:

", ..the burden of proof is on the Carrier to show by a
preponder ance of evidence that the exception was to be
activated in this case.”

See also Award Nos. 15971 and 19123. But conpare Award Nos. 18294, 17674,
and Second Division Award 2095, which appear to be contra.

The Carrier's evidence, in justification of its use of Rule 13
(b), is found in the following extract froma November25, 1970 |etter
of Carrier's Assistant General Manager.

"The question of the existence of energency condi-
tions of strike being prevalent in the Salinas, California
shipping area shoul d be unquestionable, since the Luris-
di ctional dispute thaterupted practically overnight on
August 24, 1970, between the United Fans Wrkers Organi-
Zing Committee and the Teanster's Union was publici zed
national ly byall news nmedia. Picketing of field opera-
tions inan effort to organize field workers immediately
sPread to all major growers in the area resulting in the
glosupe of all lettuce coolers in the entire |oading

istrict.

pre carl oad shipnents dropped drastically to the
poi nt where it was obvious that an immediate force re-
duction was necessary due to curtailment Of work caused
by the decreased car Loadings. As exanple, for the
seven-day period August 19, 1970 to August 26, 1970
(the date of sixteen (16) hour notice given claimnt of
j ob abol i shment under Rule 13(b)) there Were atotal of
2,093 perishable shipments that departed eastbound from
the Roseville, California, concentration B0|nt for de-
livery to Union Pacific at Qyden. The subsequent seven-
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"day period, August 26, 1970 to September 2, 1970, there
were only a total of 1,212 perishable shipnments, a de-
crease of 881 perishable shipnments, or a 42 percent
decrease in total perishable shipnents noving overland
across the tmiom Pacific railroad. Again, there should
be no questionregarding the necessity of the PFE to
suspend in part the operations of the conpany under
energency conditions.

In regard to the question you raised in conference
concerning the subsequent recall of claimnt toreport
on Septenber 5, 1970, and the immediate noti ce of abolish-
nment of his position under Rule 13(a) with five (5) work-
ing days' notice, said position to be abolished effective
with conpletion of work shift Friday, Septenber 11, 1970.
As explained in conference, the initial abolishnment of
this position was made under Rule 13(b) due to the exist-
ence of emergency conditions. At that point, there was
no possible neans to foretell the duration of such an
energency. As conditions became progressively worse and
nore confused with series of injunctions and Lawsuits and
courtersuits between the urwoc and the Teanster's Union
On September 4, 1970, it became apparent that this con-
frontation woul d carry through the remainder of the ship-
ping season fromthe Salinas shipping district. It was
decided at that point to recall all positions tenporarily
furl oughed under Rule 13 (b), and abolish said positions
with five (5) working days advance notice under Rul e 13(a)
due to the inpending seasonal decline of perishable ship-
nents originating from Northern California coupled wth
the decline caused by the emergency.”

The foregoing shows that a farmworkers' strike erupted unexpectedly in
the Salinas, California, shipping area, resulting in a 42% decline in
the eastbound shipnent of perishable products. Om this evidence we find
that enmergency conditions due to the Salinas strike did exist and that
such conditions caused Carrier's operations to be "suspended,.,.in part"”
within the meaning of Rule 13(b). Contrary to the Employes' argument,
the term"strike" in Rule 13 (b) does not refer only to a strike by
Carrier's own employes and thus the strike by farmworkers neets the
"strike" requirement in the rule. See Award Nos. 15858 and 18294, anong
others. W cone now to the question of whether the facts also nmeet the
requi renments of the last proviso in Rul e 13(b), namely:
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", ..that because of such energency the work which
woul d be perfornmed by the incunbents of the posi-
tion to be abolished orthe work which would be
performed by the employes i nvolved in the force
reductions no longer exiSstS or camnot be performed. "

The Carrier's evidence on this poiat iS the same as the evidence pre-
viously nentioned, i.e., eastbound shipments declined by 42% because
of the strike. om this point, however, the nere showi ng of a 42% de-
cline in shipments does not, standing alone, show that the work of the
abol i shed position "no longer exists." Neither in the Novenber 25
letter of the Assistant Gemeral Manager, nor el sewhere in the record
does the Carrier assert or show that the work of the Iceman's position
did not exist from August 26to0 September 5. Al so, although the 427
decline left 58% of the shipments in existence, the Carrier did not
assert, or offer any evidence to show, that this 58%did not involve
work of the abolished position. W therefore conclude, on the whole
record, that the Carrier's evidence does not establish the existence
OL tmellast proviso in Rule 13(b) and, accordingly, we shall sustain
the clalm

FINDINGS: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes W thin the meaning of the Railway
Labor Act, as approved June 21, 1934;

_ That this Division of the Adjustment Board hasjurisdiction over
the di spute involved herein; and

That the Agreenent was viol ated.

AWARD

C ai m sust ai ned.

NATIONAL RAILRCAD ADJUSTMENT BOARD
By Order of Third Division

ecutive Secretary

Dated at Chicago, Illinois, this 3lst day of May 1974,



